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	Public Meeting held July 12, 2018

Commissioners Present:

	Gladys M. Brown, Chairman
	Andrew G. Place, Vice Chairman
	Norman J. Kennard
	David W. Sweet
	John F. Coleman, Jr.




Pennsylvania Public Utility Commission					     C-2017-2588127
Bureau of Investigation and Enforcement

	v.

Raymond Whitaker


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration of Staff Action[footnoteRef:1] (Petition) filed by Raymond Whitaker (Petitioner) on August 12, 2017, in the above-captioned proceeding.  The Secretarial Letter to which the Petition refers was issued on August 1, 2017 (August 2017 Secretarial Letter).  No Answer to the Petition has been filed.  For the reasons set forth herein, we will deny the Petition. [1:  	The Petition is in the form of a letter challenging action taken in a Secretarial Letter.  We accept the letter as a timely-filed Petition for Reconsideration of Staff Action pursuant to our Regulation at 52 Pa. Code § 5.44.] 


History of Proceeding

		The Commission’s Bureau of Investigation and Enforcement (I&E) instituted a Complaint against the Petitioner that was issued on March 23, 2017 (Complaint).  In the Complaint, I&E alleged that the Petitioner was observed on February 10, 2017, with a taxi dome light affixed to the roof of his vehicle, which clearly displayed the word “TAXI.”  I&E averred that the Petitioner does not have operating authority with this Commission and that affixing a taxi dome light is a violation of 52 Pa. Code § 29.402(1) and 67 Pa. Code § 175.66(h).

		In the Complaint, the Petitioner was notified that he must file an Answer to the Complaint with the Commission within twenty days of the date of service of the Complaint.  Furthermore, if the Petitioner failed to file an Answer to the Complaint, I&E would request that the Commission issue a Secretarial Letter that (1) fined the Petitioner $1,000; and (2) order that the registration of the vehicle referenced in the Complaint be suspended by the Pennsylvania Department of Transportation (PennDOT).  Complaint at 1.

		The Petitioner failed to answer the Complaint within twenty days of the service date.

		In the August 2017 Secretarial Letter, the Commission noted that the Complaint was served via certified mail on March 29, 2017, and no answer was filed.  Accordingly, the allegations of the Complaint were deemed admitted and the Complaint was sustained.  Thus, the Petitioner was directed to pay a $1,000 civil penalty for holding out to provide transportation of persons between points in the Commonwealth of Pennsylvania for compensation while not having operating authority with this Commission, a violation of 66 Pa. C.S. § 1101.  Also, the August 2017 Secretarial Letter stated that this Commission will request PennDOT to suspend all Petitioner vehicle registrations, in accordance with 75 Pa. C.S. § 1375(a).

		As noted, the Petitioner filed the instant Petition seeking reconsideration of the August 2017 Secretarial Letter.  No response to the Petition was filed.

Discussion

		In considering this Petition, we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

Petitions seeking reconsideration of staff actions are governed by Section 5.44(a) of our Regulations, 52 Pa. Code § 5.44(a), which provides as follows:

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.


Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.

The Petition

The sole request presented by the Petitioner in the Petition is for reconsideration of the civil penalty.  The Petitioner states that this is his third violation and he believed this violation was included with the two others, so that is why he did not respond when he received the instant Complaint.
The Petitioner requests that the civil penalty imposed per the August 2017 Secretarial Letter be lowered to something more manageable because he is not employed full-time and his wife is on disability.  Petition at 1.
Disposition

Our review of the Commission’s records shows that between April 2016 and February 2017, the Petitioner has had three separate incidents that were in violation of the Code and our Regulations.

On June 15, 2016, I&E issued the first Complaint against the Petitioner at Docket No. C-2016-2548281 (June Complaint), which stated that on April 6, 2016, the Petitioner was holding himself out to provide passenger service between points in Pennsylvania while not having operating authority with this Commission.  According to the June Complaint, the Petitioner was observed to be in a vehicle with a taxi dome light affixed to the roof.  I&E requested a penalty of $1,000, and suspension of the registration of the vehicle used in the violation. [footnoteRef:2]  The Petitioner filed a timely Answer to the June Complaint averring that the taxi sign on top of his car was just a novelty item, purchased on Amazon, and that he was waiting to pick up his son at the location where his vehicle was observed.  In the Petitioner’s Answer, he “plead not guilty” to the June Complaint.  Answer to the June Complaint at 1. [2: 	By letter dated January 31, 2017, I&E agreed to lower the $1,000 civil penalty requested in the June Complaint to $250.] 


On October 5, 2016, I&E issued a second Complaint at Docket No. C‑2016-2567125 (October Complaint), which stated that on September 18, 2016, the Petitioner was observed at The Westin Convention Center in Pittsburgh, Pennsylvania with a taxi dome light affixed to the roof of his vehicle, thereby violating 75 Pa. C.S. § 4307.  For the illegal activity described in the October Complaint, I&E sought a civil penalty of $250.  The Petitioner filed a timely Answer to the October Complaint asserting that he would like to pay the fine but would like to make two monthly payments of $125 instead of all at once.  Answer to the October Complaint at 1.

On March 20, 2017, the Commission received a payment of $250 in accordance with the October Complaint.

[bookmark: _Hlk513458985]On June 22, 2017, I&E sent a letter to the Petitioner which advised that he had twenty days from the receipt of the letter to resolve the June Complaint by submitting the $250 penalty due, or the June Complaint would be assigned to an administrative law judge for hearing.

On July 10, 2017, the Commission received a payment of $250 that was required by the June Complaint.

The instant, third Complaint was served on the Petitioner on March 29, 2017.  However, no Answer to the Complaint was filed.  Pursuant to Section 5.61(c) of our Regulations, 52 Pa. Code § 5.61(c), a Respondent who fails to file an Answer within the twenty-day response period may be deemed in default, and the relevant facts stated in the Complaint may be deemed admitted.  The Commonwealth Court has upheld our authority to sustain complaints that are not answered within twenty days.  See Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978).  Here, however, the Petitioner did not address this Complaint until after he received the August 2017 Secretarial Letter.  The Petitioner contends that he believed that this Complaint had been combined with the previous two; he did not realize he had to respond to this third one.  Under the circumstances of this proceeding, we shall deem the allegations of the instant Complaint to be admitted.

In the August 2017 Secretarial Letter, I&E proposed to assess a fine of $1,000 and suspend all of the Petitioner’s vehicle registrations.

The Petitioner, by holding out to provide passenger transportation service between points in Pennsylvania while not having operating authority with this Commission, as evidenced in the instant Complaint by operating a vehicle with a “TAXI” dome light affixed to the roof, violated Section 1101 of the Code, 66 Pa. C.S. § 1101, offering unauthorized motor common carrier service.

Section 1101 of the Code requires that a “certificate of public convenience [be] first had and obtained,” prior to offering, rendering, furnishing or supplying public utility service within the Commonwealth.  66 Pa. C.S. § 1101 (emphasis added).  The Petitioner does not have to be transporting a passenger to be found in violation of Section 1101 of the Code.

By affixing a “TAXI” sign to the roof of his non-taxi vehicle while the vehicle was in operation, the Petitioner violated 52 Pa. Code § 29.402(1) and 67 Pa. Code § 175.66(h).

Section 29.402(1) of our Regulations requires vehicles used in common carrier service to “comply with applicable Department of Transportation equipment inspection standards as set forth in 67 Pa. Code Chapter 175 (relating to vehicle equipment and inspection) at all times when the vehicle is being operated.”  52 Pa. Code § 29.402(1).

Section 175.66(h) of PennDOT’s equipment inspection standards states, in pertinent part, as follows:

(h)  Ornamental lamps.  A lamp not enumerated in this section and not located as described in Tables III, IV and V of this chapter, is prohibited unless it is available as original equipment.  An illuminated sign is prohibited except on taxicabs, ambulances and trucks . . .


67 Pa. Code § 175.66(h)

Thus, there is an adequate basis to assess a civil penalty for violation of Section 1101 of the Code and the Regulatory provisions pertaining to taxi dome lights.

	Because we have found that the Petitioner held himself out as a call and demand carrier without a Certificate in violation of Section 1101 of the Code, we must now determine whether the $1,000 civil penalty, requested by I&E for such violation, is appropriate.  Pursuant to 52 Pa. Code § 69.1201, the Commission adopted a Policy Statement setting forth the factors it will consider in evaluating litigated and settled proceedings involving violations of the Code, Commission Regulations, and/or Commission orders.  The ten factors warranting consideration of an appropriate civil penalty are as follows:
[bookmark: 69.1201.](1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
(2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 
(3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty. 
(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
(5)  The number of customers affected and the duration of the violation.
(6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.
(7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 
(8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount. 
(9)  Past Commission decisions in similar situations. 
(10)  Other relevant factors.


52 Pa. Code § 69.1201(c).

Regarding the first factor, related to whether the conduct at issue was of a serious nature, the Commission has held that “[t]he continued holding out of possessing authority to provide intrastate transportation services and providing these services, without possessing a certificate of public convenience, are unquestionably serious offenses within our direct jurisdiction to penalize pursuant to the Code.”  Pa. Pub. Util. Comm’n v. Brungard, 97 Pa. P.U.C. 189 (Order entered June 3, 2002) (emphasis added).  In this case, the Commission was unable to inspect the Petitioner’s vehicle, review his driving history, conduct a criminal background check or verify that the Petitioner maintained adequate insurance.  We find that the Petitioner’s conduct was of a serious nature which warrants a greater penalty.

In addressing the second factor, relating to the consequences of the conduct, we note that the Commission has the responsibility to ensure the safety of the travelling public.  The Petitioner held himself out to provide uncertificated passenger transportation.  Although there was no evidence of personal injury or property damage, each trip that was potentially taken from the Petitioner’s unauthorized transportation service subjected the public to harm as the Commission could not ensure that the Petitioner followed the Commission’s regulations pertaining to vehicle safety, driver integrity and insurance.  As such, we find that the risk to public safety which resulted from the Petitioner’s offering of uncertificated call and demand service warrants a greater penalty.

Under the third factor, which considers whether the conduct at issue was intentional or negligent, we note that the Petitioner admitted that someone in his family purchased the “taxi sign” on Amazon and he didn’t think there was anything wrong with displaying it.  Also, prior to the instant Complaint, there were two other complaints filed against the Petitioner in 2016 – the June Complaint and the October Complaint.  The first for a violation that occurred in April 2016, and the second for a violation in September 2016.  Based on the Petitioner’s admission in the instant Complaint and two previous complaints, we conclude that the Petitioner’s conduct appears to have been intentional which should result in a greater penalty.

Regarding the fourth factor, which concerns any remedial actions taken by the Petitioner, we are unaware of whether the Petitioner continues to hold himself out as a passenger motor carrier by operating his vehicle with the illuminated “TAXI” dome light.  As such, we find we shall not use this factor in determining the amount of an appropriate civil penalty in this proceeding.

In addressing the fifth factor, which considers the number of customers affected and the duration of the violation, we find that the number of customers impacted by the Petitioner’s conduct is unknown.  However, the evidence indicated that the travelling public was put at risk when the Petitioner offered uncertificated call and demand service.  Accordingly, we will consider this factor as meriting a greater civil penalty.

Under the sixth factor, regarding the Petitioner’s compliance history, we note that this factor focuses on historical behavior at the Commission, not the conduct which formed the basis for the enforcement action in the first place.  In this case, the Petitioner had two complaints filed against him for the same violation as the instant Complaint prior to the occurrence which resulted in the instant Complaint.  As such, we find that this factor does play a role in establishing an appropriate civil penalty in this matter.

Regarding the seventh factor, concerning the Petitioner’s cooperation with the Commission, the Petitioner apparently has cooperated with the Commission and has satisfied the two previous complaints by paying the fines in each.  The Petitioner has also admitted to a misunderstanding as to the need to respond to the instant Complaint, believing that he had answered this Complaint when he resolved the previous two complaints.  Therefore, we find that this factor does not warrant a greater penalty.

The eighth factor considers the amount of the civil penalty necessary to deter future violations.  Deterrence is a significant consideration when crafting an appropriate civil penalty.  Penalty assessments by the Commission serve not only to deter the violator from future non-compliance, but also to deter others from violating the Code.  As explained above, there is no record evidence that the Petitioner continued to engage in subsequent illegal behavior after I&E sought a $1,000 civil penalty against the Petitioner in the Complaint.  As such, it seems possible that any level of civil penalty will have a deterrent effect on future unlawful behavior.

[bookmark: _Hlk520298773]Under the ninth factor, evaluating past Commission decisions in similar situations, we note that in previous cases involving uncertificated passenger transportation service, we assessed a civil penalty of $1,000 for each violation of 66 Pa. C.S. § 1101.  For example, in Pa. Pub. Util. Comm’n v. Brungard, the carrier rendered transportation services without authority from the Commission when its certificate of public convenience was cancelled.  97 Pa. P.U.C. 189 (Order entered June 3, 2002).  In that case, we assessed a penalty for each day the carrier held itself out to the public as authorized to provide transportation service and assessed the maximum penalty in the amount of $1,000 for providing an unauthorized trip.  Id.  In light of the three violations by the Petitioner discussed above, we find that this factor warrants a greater penalty.

Regarding the tenth factor, the catchall “other relevant factors,” there is no evidence of any continued misconduct.  However, the Petitioner continued to violate the Code after receiving two complaints for holding out to provide transportation of persons for compensation while not having operating authority with this Commission.  In each of those complaints, the Petitioner paid a civil penalty of $250.  As such, we find that this factor does warrant a greater penalty.

Based on our foregoing analysis of the civil penalty factors set forth above, we find that it is appropriate to assess a civil penalty for the Petitioner’s violation of 66 Pa. C.S. § 1101.  We find that a $1,000 civil penalty as requested by the August 2017 Secretarial Letter is appropriate.  Thus, we shall impose a total civil penalty of $1,000, which is comprised of $500 for an incident of unauthorized service and $500 for violating 52 Pa. Code § 29.402(1) and 67 Pa. Code § 175.66(h).

We admonish the Petitioner, however, that any further violations of the Code, the Commission’s Regulations or Orders, will result in the Commission pursuing all remedies provided by law, which may include criminal prosecution.

Conclusion

For the reasons set forth above, we will deny the Petition for Reconsideration of Staff Action and impose the civil penalty of $1,000 as set forth in the August 2017 Secretarial Letter, consistent with this Opinion and Order; THEREFORE,
		IT IS ORDERED:

		1.	That the Petition for Reconsideration of Staff Action filed by Raymond Whitaker on August 12, 2017, is denied.

		2.	That, within thirty (30) days of the entry date of this Opinion and Order, Raymond Whitaker shall remit $1,000, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street, 2nd Floor
Harrisburg, PA, 17120


3.	That, if Raymond Whitaker fails to make the payment required by Ordering Paragraph No. 3, above, within thirty (30) days of the entry date of this Opinion and Order, it is further ordered:

		a.	That the Bureau of Administrative Services, Assessment Section, shall refer this matter to the Pennsylvania Office of Attorney General for appropriate action; and

b.	That a copy of this Opinion and Order shall be served upon the Pennsylvania Department of Transportation, pursuant to Chapter 13 of the Vehicle Code, 75 Pa. C.S. §§ 1301-1379, and the Commission will request that the Pennsylvania Department of Transportation put an administrative hold on Raymond Whitaker’s vehicle registrations.  Raymond Whitaker will not be able to register any new vehicles or renew any existing vehicle registrations until all past due fines are paid; and

c.	That all parties are hereby placed on notice of the Commission’s intent to consider pursuing all remedies, provided by law, including criminal prosecution as well as the initiation of an enforcement proceeding in the Commonwealth Court, pursuant to Pa. R.A.P. Rule 3761.  


		4.	That upon receipt of the payment of $1,000 by Raymond Whitaker, as directed by Ordering Paragraph No. 3 above, this proceeding be marked closed.


							BY THE COMMISSION,
[image: ]




							Rosemary Chiavetta
							Secretary
(SEAL)

ORDER ADOPTED:  July 12, 2018

[bookmark: _GoBack]ORDER ENTERED:  July 27, 2018
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