PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265

Public Meeting held August 2, 2018

Commissioners Present:

Gladys M. Brown, Chairman
Andrew G. Place, Vice Chairman
Norman J. Kennard
David W. Sweet
John F. Coleman, Jr. 


Ross E. Schell 								     C-2016-2578809

	  v.

SUEZ Water Pennsylvania Inc.  


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ross E. Schell (Complainant or Mr. Schell), filed on March 1, 2017, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on March 1, 2017.  SUEZ Water Pennsylvania Inc. (Respondent or SUEZ) filed Replies to Exceptions on March 31, 2017.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

	On December 5, 2016, Mr. Schell filed a Formal Complaint (Complaint) against SUEZ.  Mr. Schell checked the boxes on the Complaint form alleging incorrect charges on his bill; the existence of reliability, safety, or quality problems with his service; and “other.”  Mr. Shell averred that his inside meter has not been read since September 1999 and attached a copy of 52 Pa. Code § 56.12 relating to meter reading.  As relief, Mr. Schell requested a refund of the bills he paid to SUEZ for water service for the past seventeen years.

	On December 23, 2016, SUEZ filed an Answer to the Complaint as well as Preliminary Objections.  In the Answer, SUEZ denied the material allegations in the Complaint.  In its Preliminary Objections, SUEZ averred that the Complaint should be dismissed based on the lis pendens doctrine.  SUEZ stated that in addition to the instant Complaint, Mr. Schell had four other complaints pending with the Commission against SUEZ at Docket Nos. C-2016-2551544, C-2016-2558244, C-2016-2559741 and C-2016-2563040 (referred to herein as the prior complaint cases).  SUEZ noted that a consolidated hearing on the prior complaint cases was held on October 4, 2016, and the Complainant had a full and fair opportunity to address any service and billing matters at that hearing.  The Respondent also pointed out that the Complainant filed three other complaints against SUEZ at Docket Nos. C-2016-2566322, C-2016-2566323 and C‑2016-2566398 that were the subject of pending Initial Decisions dismissing the complaints, without hearing, based on preliminarily objections SUEZ filed.

	The Respondent further asserted that the Complaint should be dismissed for lack of jurisdiction.  SUEZ stated that the Complainant requests monetary damages, and the Commission has no jurisdiction to award monetary damages.  The Respondent further asserted that the Complainant was abusing the regulatory process by continuing to complain of the same matters.  
	On December 27, 2016, the Complainant filed an Answer to the Preliminary Objections, essentially requesting that SUEZ’s Answer and Preliminary Objections be dismissed.

	In the Initial Decision, issued March 1, 2017, the ALJ granted the Respondent’s Preliminary Objections and dismissed the Complaint.  As previously noted, the Complainant filed Exceptions on March 1, 2017,[footnoteRef:1] and the Respondent filed Replies to Exceptions on March 31, 2017.  On April 3, 2017, the Complainant filed a response to SUEZ’s Replies to Exceptions.[footnoteRef:2] [1: 		The Complainant’s Exceptions do not fully conform to our procedural requirements for filing Exceptions, as set forth in 52 Pa. Code § 5.533(b), because they are not numbered and do not identify any specific findings of fact or conclusions of law to which the Complainant is objecting.  Nevertheless, we will consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, particularly as the Complainant is appearing pro se.  See 52 Pa. Code § 1.2(a), (d).]  [2: 	 	We will not consider the Complainant’s response to the Replies to Exceptions because our Regulations do not permit such a filing.  See 52 Pa. Code §§ 5.533 and 5.535.] 


Discussion

Initially, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

		In the Initial Decision, ALJ Watson made five Findings of Fact and reached seven Conclusions of Law.  I.D. at 3, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards 

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).
Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ’s Initial Decision 

	The ALJ granted the Preliminary Objections and dismissed the Complaint, finding that the claims in the instant Complaint have been the subject of complaints pending before the Commission and for which the Complainant was afforded a full opportunity to litigate.  I.D. at 9.  The ALJ stated that the lis pendens doctrine was intended to prevent a respondent from having to defend several suits on the same cause of action at the same time, to prevent the squandering of scarce judicial resources on duplicative actions, to maintain an orderly legal process, and to avoid inconsistent decisions on the same causes of action.  I.D. at 8 (citing Procacina v. Susen, 301 Pa. Super. 392, 394, 447 A.2d 1023, 1025 (1982)).  The ALJ explained that the three-pronged identity test for the lis pendens doctrine “requires more than a mere allegation of a pending suit; it requires proof that the prior case is the same, the parties are substantially the same, and the relief requested is the same.”  I.D. at 8 (citing Hillgartner v. Port Authority of Allegheny Cnty., 936 A.2d 131, 137 (Pa. Cmwlth. 2007).  In this case when viewing the Complaint in the light most favorable to the Complainant, the ALJ determined that the complaints Mr. Schell previously filed regarding water quality, billing and meter reading, and service related issues provided the Complainant with a full and fair opportunity to address all issues the Complainant raised in the instant Complaint.  I.D. at 8.  Because the ALJ dismissed the Complaint based on lis pendens, the ALJ did not address SUEZ’s argument that the Commission lacks jurisdiction to award the Complainant a refund for bills paid for a seven-year period or to relieve the Complainant from paying tariff charges for his water service.  Id. at 9.

	In reaching his determination, the ALJ noted that in the proceeding at Docket No. C-2016-2558244, the Complainant raised the same concern that he raises in this case that the Respondent has not read his meter since 1999.  The ALJ stated that in the prior case, the Complainant checked the “utility is threatening to shut off my service” box, the “incorrect charges” box and the “other” box on the formal complaint form and averred that there were incorrect charges on his bill and that SUEZ had not tested his meter.  As relief, he requested a refund for a period of five years and forgiveness of his bills for the next three years.  I.D. at 5.

	The ALJ observed that in the proceeding at Docket No. C-2016-2559741, the Complainant checked the “reliability, safety or quality” box and the “other” box on the formal complaint form and complained that his water was shut off on August 3, 2016 without notice.  As relief, the Complainant requested a refund for bills paid over the last ten years.  The ALJ also observed that in the proceeding at Docket No. C-2016-2563040, the Complainant checked the “utility is threatening to shut off my service” box, the “incorrect charges” box, the “reliability, safety or quality” box, and the “other” box on the formal complaint form and questioned the accuracy of the outside meter SUEZ installed in April 2016.  Further, the ALJ noted that in the proceeding at Docket No. C‑2016-2551544, the Complainant checked the “reliability, safety or quality” box and the “other” box on the formal complaint form and complained of dirty water.  I.D. at 6.

	Comparing the prior complaint cases to the instant case, the ALJ concluded that Mr. Schell and SUEZ are the same parties to the proceedings, the rights Mr. Schell asserts under the Code are the same, and the relief Mr. Schell seeks is the same.  The ALJ found that the prior complaint cases, particularly the case at Docket No. C-2016-2558244, provided the Complainant with a full and fair opportunity to address the same issues raised in the instant Complaint proceeding.  The ALJ also reasoned that the wording of the instant Complaint and Mr. Schell’s request for a refund of the bills he paid to SUEZ for water service did not vary in any material way from the prior complaints.  I.D. at 7, 8.  The ALJ continued that the service related claims were previously addressed in the four complaint proceedings at Docket Nos. C-2016-2551544, C-2016-2558244, 
C-2016-2559741, and C-2016-2563040, which were the subject of an evidentiary hearing held on October 4, 2016.  I.D. at 7-8.  
	
Exceptions and Replies

		Mr. Schell avers that his Complaint should not be dismissed because each of the complaints he has filed with the Commission pertain to different laws or subject matters.  Mr. Schell also avers that the ALJ is biased against him and has been ignoring the evidence he has submitted, including pictures of dirty water.  Exc. at 1.  Mr. Schell states that he cannot drink any of the water in his home unless it is filtered.  Exc. at 1-2.

		In its Replies to Exceptions, SUEZ responds that the ALJ properly sustained its Preliminary Objections and properly dismissed the Complaint based on the lis pendens doctrine.  SUEZ states that the Complainant had a full and fair opportunity to present evidence about billing, service, and water quality in the prior complaint cases and that he participated in the evidentiary hearing in the consolidated proceeding on October 4, 2016.  SUEZ also avers that the Complainant must pay the tariff rate SUEZ charges for water service and that the Commission lacks jurisdiction to award monetary damages.  R. Exc. at 1.

Disposition

		We find that the ALJ properly dismissed the Complaint based on the lis pendens doctrine.[footnoteRef:3]  The issues the Complainant raises in this case and raised in the prior complaint cases are the same.  In this proceeding and the prior complaint cases, the Complainant has alleged that there are reliability, safety, or quality problems with his water service, including dirty water concerns, that there were incorrect charges on his bills, and that SUEZ is not reading his meter.  The Parties and the relief requested in these cases are also the same.  Mr. Schell filed the Complaints against SUEZ before this Commission and has requested refunds of the bills he paid to SUEZ for water service. [3: 	 	We note that since the issuance of the Initial Decision, we have reached a decision on the merits in the prior complaint cases at Docket Nos. C-2016-2551544, C‑2016-2558244, C-2016-2559741, and C-2016-2563040.  By Order entered March 1, 2018, we adopted the ALJ’s decision in the prior complaint cases to dismiss Mr. Schell’s complaints, finding that Mr. Schell did not satisfy his burden of proof on the service or billing issues. Since we have reached a determination in the prior complaint cases, Section 316 of the Code, 66 Pa. C.S. § 316, may be implicated.
] 


		While we are dismissing the Complaint in this case, we recognize that the Complainant is appearing pro se and that we are generally more accommodating to legal insufficiencies in pro se complaints and would not generally dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  See, e.g., Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  In this case, we find it significant that the Complainant has been provided with a full opportunity to be heard in the prior complaint cases on the same issues he has raised in the instant proceeding.  Under the circumstances, holding a hearing on these issues in the context of this proceeding is not necessary in the public interest, consistent with 66 Pa. C.S. § 703(b), and would be an inefficient use of the Commission’s and the Parties’ time and resources.  For these reasons, we find Carlock distinguishable from the case now before us. 

Conclusion

Based on our review of the Initial Decision, the Parties’ filings, and the applicable law, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions Ross E. Schell filed on March 1, 2017, are denied. 

2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson issued on March 1, 2017, is adopted, consistent with this Opinion and Order.

3.	That the Preliminary Objections SUEZ Water Pennsylvania Inc. filed at Docket No. C-2016-2578809 are granted.

4.	That the Formal Complaint against SUEZ Water Pennsylvania Inc. that was filed by Ross E. Schell on December 5, 2016, at Docket No. C-2016-2578809, is dismissed.

5.	That this proceeding be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,	




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 2, 2018  

ORDER ENTERED:  August 2, 2018
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