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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Nancy Zeibari (Complainant), on January 19, 2018, to the Initial Decision Granting Request for Leave to Withdraw Complaint (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, issued on January 4, 2018.[footnoteRef:2]  PECO Energy Company (PECO or Company) filed Replies to Exceptions on February 20, 2018.  For the reasons stated below, we shall grant the Exceptions, in part, adopt the ALJ’s Initial Decision, as modified herein, and grant the Complainant’s request to withdraw her Complaint without prejudice. [2: 	It was discovered that the Initial Decision of ALJ Heep inadvertently never had been served on PECO by the Commission; nor was there any indication that PECO had been served with the Complainant’s Exceptions.  Therefore, by Secretarial Letter issued February 9, 2018, the ALJ’s Initial Decision and the Complainant’s Exceptions were served on PECO, and the Company was given until February 20, 2018, to file Replies to Exceptions.] 


History of the Proceeding

On July 27, 2017, the Complainant filed a Formal Complaint (Complaint) against PECO wherein she stated that she received a shut off notice after refusing installation of an AMI[footnoteRef:3] meter, also known as a smart meter, and that she does not want a smart meter installed because of health and privacy concerns.  She averred that she has idiopathic environmental intolerance and multiple chemical sensitivities, which she believes will be intensified with the AMI meter.  Additionally, the Complainant alleged that she has neurological issues, including heart palpitations, chronic insomnia, weakness and anxiety for which she was under treatment.  Complaint at ¶ 4. [3: 	AMI is an acronym for “Advanced Metering Infrastructure.”] 


On August 10, 2017, PECO filed an Answer (Answer), denying the material allegations in the Complaint.  PECO averred that in order to comply with the deployment plans it filed with the Commission in accordance with Act 129 of 2008, it was required to install AMI meters for all of its current Automated Meter Reading (AMR) customers, and it had the right under its tariff to terminate service to those customers who do not permit access to their premises for purposes of installing the meter and the Complainant is not entitled to relief from such termination under the law.  Answer at 2.

On September 1, 2107, the Office of Administrative Law Judge issued a Hearing Notice that scheduled an initial hearing on this matter for December 13, 2017, in Philadelphia, Pennsylvania.

On November 6, 2017, PECO filed with the Secretary of the Commission, a letter indicating that a “Letter of Withdrawal” was enclosed.  The enclosed Letter of Withdrawal, which was also dated November 6, 2017, was addressed to ALJ Heep to inform her that PECO received the Complainant’s request to withdraw her Complaint.  Attached to the enclosed Letter of Withdrawal was letter dated October 17, 2017, from PECO to the Complainant, which included a signature, dated November 3, 2017, by the Complainant confirming her desire “to withdraw my PaPUC formal complaint at Docket Number C-2017-2617281.”  Below her signature was a handwritten note which read:

	Although delicate health does not permit my enduring the stress of paperwork and court appearances, we still do not consent to having a smart meter.  At the same time, we cannot face a stoppage of electric current, especially in consideration of my husband’s upcoming cataract/glaucoma surgery and convalescence . . . The mid-February deadline would be a help, but indefinite is what is necessary.


I.D. at 2.

ALJ Heep noted the ambiguous nature of the Complainant’s handwritten annotation provided in her executed withdrawal letter.  Therefore, on November 7, 2017, the ALJ convened a telephonic hearing with the Parties to further inquire into the Complainant’s intentions.  I.D. at 2.  The Complainant appeared pro se, and PECO was represented by counsel.  The ALJ summarized the call as follows:

[Mrs.] Zeibari stated that she did not want a Smart Meter installed but that she did not want to continue with the Complaint.  Although she also stated that she did not want to “concede” anything regarding the Smart Meter, she also clearly stated during the conference that she would no longer pursue the matter, that she would not appear for or participate in a hearing and that she wanted to withdraw her Complaint.


Id.

	By Initial Decision issued on January 4, 2018, ALJ Heep accepted the Complainant’s withdrawal of her Complaint, cancelled the December 13, 2017 hearing, granted the Complainant’s request for leave to withdraw her Complaint, and closed the docket.  I.D. at 4-5.

As noted, on January 19, 2018, the Complainant filed Exceptions[footnoteRef:4] to the Initial Decision.  PECO filed Replies to Exceptions on February 20, 2018. [4: 	We acknowledge that the Complainant’s Exceptions do not strictly conform to the requirements set forth in 52 Pa. Code § 5.533, which require that each exception be numbered, identify the finding of fact or conclusion of law to which exception is taken, and cite to the relevant pages of the decision.  Nevertheless, we will consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Withdrawal of a pleading in a contested proceeding is governed by Section 5.94 of our Regulations, 52 Pa. Code § 5.94, which provides the following:

(a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, any objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 


[bookmark: 5.94.]52 Pa. Code § 5.94.

ALJ’s Initial Decision

As noted, ALJ’s Heep’s Initial Decision was issued on January 4, 2018.  ALJ Heep made eight Findings of Fact and reached three Conclusions of Law.  I.D. at 2‑3 and 4.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In reviewing the Complainant’s request to withdraw, [footnoteRef:5] ALJ Heep determined that there were no objections to the withdrawal request and that the allegations in the Complaint do not raise issues that directly impact other customers of the Respondent or the public interest.  Thus, ALJ Heep concluded that the request to withdraw should be granted, noting that the Commission has no interest in mandating that the Complainant continue litigation where she no longer wishes to pursue her Complaint at this time.  I.D. at 4. [5: 	ALJ Heep noted that the Complainant’s written request did not technically comply with Section 5.94 of our Regulations, 52 Pa. Code § 5.94, pertaining to the withdrawal of pleadings in a contested proceeding.  Nevertheless, pursuant to Section 1.2(a) of our Regulations, she accepted the letter filed by the Complainant as a “Petition to Withdraw” to permit a just, speedy and inexpensive determination in this proceeding.] 



Exceptions and Replies

Before addressing the Complainant’s Exceptions, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Exceptions, the Complainant requests the following amendments to the Initial Decision:

(1) That the name of the Complainants be corrected, including:

a. The correction of “Nancy and Harold Zeibari” on page 1 of the ALJ’s Initial Decision to “Nancy and Edmond Zeibari;” and

b. The correction of the Complainant’s last name, “Zeibarai”, on page 1 of the ALJ’s Initial Decision to “Zeibari”.

(2)	That the title “Mrs.” replace “Ms.” throughout; 

(3)	That the Complaint still stand; and 

(4)	That the judgement of the Commission be in the Complainant’s favor, thereby precluding any plan by PECO to install an AMI, or smart meter, on the Complainant’s property.


Exc. at 1-2.

In its Replies to Exceptions, PECO opposes remanding this matter for an evidentiary hearing, stating that the Complainant withdrew her Complaint to avoid an evidentiary hearing and has not asked for an evidentiary hearing in her Exceptions.  R. Exc. at 8.  PECO submits that the Complainant’s Exceptions are an attempt to circumvent the Commission’s procedural process by requesting a judgement in her favor without going through the hearing process.  PECO further responds by citing the applicable provision of law regarding the burden of proof in complaint proceedings and the pertinent requirements for due process in administrative proceedings.  R. Exc. at 6-7.  PECO asserts that the Complainant has the burden of proof, and if she does not meet her burden of proof, the Commission cannot rule in her favor.  If the Commission were to rule in the Complainant’s favor, PECO argues that its dues process right to be heard would be violated.  R. Exc. at 1.

Disposition

		We will grant the Complainant’s first and second Exceptions for the sake of accuracy in this Opinion and Order and honoring the Complainant’s preferred title, noting that these corrections do not impact the disposition of the Complaint.

Turning now to the gravamen of the Complainant’s Exceptions, it appears that the Complainant is requesting the Commission to rule in her favor and direct PECO not to install a smart meter on her property absent any type of hearing process.  In cases involving pro se complainants, this Commission generally takes a more lenient and liberal interpretation of its procedural requirements, acknowledging that pro se complainants may find it difficult to navigate through the hearing process which, in some instances, may include obligations such as responding to pre-hearing motions and testifying at an administrative hearing before an ALJ.  See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993).  For instance, we have provided hearing accommodations for pro se complainants, including the opportunity to participate in a telephonic hearing instead of an in-person hearing and the opportunity to resolve their concerns through mediation or settlement negotiations.  Nevertheless, the complainants must satisfy the burden of proving their cases by a preponderance of the evidence, consistent with Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  See Zied v. PECO Energy Company, Docket No. P-2015-2520474 (Order entered April 21, 2016).

While we generally accord pro se litigants a certain degree of latitude in our proceedings, there are limits to that latitude, and we must protect the due process rights of all Parties involved in a proceeding.  We cannot make a ruling in favor of one Party absent a hearing in some form.  Because there are material issues of fact present in the instant proceeding, we cannot waive the Parties’ rights to cross-examination or prohibit the Parties from responding to arguments made by each other.  See Hess v. Pa. PUC, 107 A.3d 246, 266 (Pa. Cmwlth. 2014) (stating that the Commission is bound by the due process provisions of constitutional law which include “notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted, to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal”).  Therefore, we cannot grant the Complainant’s third and fourth Exceptions because this would deprive PECO of its opportunity to respond to the Complainant’s averments and violate PECO’s due process rights.

However, we find that it is appropriate under the circumstances to permit the Complainant to withdraw her Complaint, without prejudice, which holds open the opportunity for the Complainant to re-file her Complaint in this matter should her situation and health permit.  The withdrawal of pleadings in a contested proceeding is governed by our Regulation at 52 Pa. Code § 5.94.  In pertinent part, that Regulation provides that the Commission is to consider the petition to withdraw the pleading, any answer thereto, and the public interest, in determining whether the withdrawal will be granted.  In this case, there is some ambiguity regarding the complainant’s intentions.  While it appears the Complainant is seeking to keep her cause of action alive, as suggested by her handwritten annotation provided in her withdrawal letter and by her subsequent Exceptions to the ALJ’s Initial Decision, it is equally apparent that the Complainant does not desire to participate in any form of a hearing.  We find that granting a withdrawal without prejudice is in the public interest as it effectively addresses these ambiguities and, at the same time, protects the Parties’ due process rights.

Conclusion

Consistent with the foregoing discussion, we shall grant the Complainant’s Exceptions, in part; adopt the ALJ’s Initial Decision as modified; and grant the Complainant’s request to withdraw her Complaint, without prejudice, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions filed by Nancy Zeibari on January 19, 2018, to the Initial Decision Granting Request for Leave to Withdraw Complaint of Administrative Law Judge Darlene D. Heep, issued on January 4, 2018, are granted, in part, consistent with this Opinion and Order.

2.	That the Initial Decision Granting Request for Leave to Withdraw Complaint of Administrative Law Judge Darlene H. Heep, issued on January 4, 2018, is adopted as modified, consistent with this Opinion and Order.

3.	That the Petition for Leave to Withdraw Complaint filed on November 6, 2017, by Nancy Zeibari is granted, without prejudice, consistent with this Opinion and Order. 

4.	That the proceeding at this docket be marked closed.


[image: ]					BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)
ORDER ADOPTED:  August 2, 2018
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