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v.

Philadelphia Gas Works
OPINION AND ORDER
BY THE COMMISSION: 
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a document that we shall treat as a Petition for Rescission of a Commission Order (Petition) filed by Ms. Wanda Howell on August 30, 2016.  The Petition is directed to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, which was issued May 20, 2016, in the above-captioned Formal Complaint (Complaint).  The Initial Decision dismissed the Complaint and the dismissal was adopted as the final Order of the Commission under the provisions of Section 332(h) of the Public Utility Code, 66 Pa. C.S. §332(h) (Code), as no Exceptions were received within the time set forth in the Secretarial Letter issuing the Initial Decision.  See Commission Secretarial Letter dated November 1, 2017, summarizing the procedural history.
PGW was afforded twenty days in which to file any forthcoming response to the Petition.  No response to the Petition was received on behalf of PGW.  The material averments of the November 1, 2017 Secretarial Letter serving the Petition upon PGW are reprinted below:

By Commission Order entered, June 24, 2016, in accordance with the provisions of Section 332(h) of the Public Utility Code, 66 Pa. C.S. §332(h), the decision of Administrative Law Judge Darlene D. Heep dated April 12, 2016, and served on the Parties, May 20, 2016, became final without further Commission action.

On June 27, 2016, the Commission received from Ms. Wanda Howell, a Petition for Extension of Time to file Exceptions.  This document was returned to Ms. Howell by Secretarial Letter of July 22, 2016, unfiled.  The July 22, 2016, Letter advised Ms. Howell that the Petition for Extension of Time was not signed and was filed after a final order of the Commission had been entered.  Ms. Howell was advised of the opportunity to file a petition seeking rescission and/or amendment of a final Commission order pursuant to 52 Pa. Code § 5.572(d).  The Letter also advised of the need to serve a copy of any forthcoming document on Philadelphia Gas Works, respondent in the case.

On August 30, 2016, the Commission received a Petition for Rescission filed by Ms. Howell.  The Petition does not contain a Certificate of Service evidencing service upon Philadelphia Gas Works.  
Secretarial Letter November 1, 2017
On consideration of the Petition, it shall be denied, consistent with the discussion in this Opinion and Order.
Background
On April 17, 2015, Ms. Wanda Howell (Complainant or Ms. Howell) filed the above-captioned Complaint against PGW.  The Complaint is a timely appeal of a Bureau of Consumer Services (BCS) decision at BCS case No. 3308296.  See I.D. at 1.
In the Complaint, Ms. Howell contended that she made payments to PGW for gas utility service that PGW did not properly credit to her account.  I.D. at 1. 


PGW filed an Answer to the Complaint on May 11, 2015.  In its Answer, PGW stated that Complainant established service at the service address on 13th Street, on June 11, 2010.  PGW further stated that Complainant previously established gas service at other service address locations, on Upsal Street, from September 2002 until April of 2009, and that the balance from the Upsal Street account was transferred to Complainant’s active 13th Street service address account.  
PGW further answered that Complainant was previously enrolled into its Customer Responsibility Program (CRP) and agreement on May 26, 2011, that Complainant broke the agreement, and that Complainant’s service was shut off (for nonpayment) on May 21, 2014.  


The matter was assigned to ALJ Heep and a hearing was held on July 10, 2015.  Complainant appeared, pro se, and Laureto Farinas, Esquire appeared on behalf of PGW.  The ALJ permitted a brief recess from the hearing to allow the Parties an opportunity to review various documents presented by Ms. Howell in support of her Complaint.  When the hearing resumed, Complainant and counsel for PGW reported that Complainant wished to compare her payments to the PGW accounts statement and then discuss the possibility of settlement with PGW.  The hearing was adjourned and scheduled to resume on August 12, 2015. 



On August 12, 2015, a further hearing was held.  Complainant and Attorney Farinas appeared.  Complainant asked that the matter be continued once again, for purposes of obtaining copies of various documents.  Attorney Farinas did not object and the hearing was continued until September 15, 2015.

On September 15, 2015, the hearing was held as scheduled.  Ms. Howell appeared and represented herself.  Attorney Farinas represented PGW and presented the testimony of Patricia Bernard, PGW Customer Review Officer.  


The following Exhibits were identified for purposes of inclusion in the record:

Complainant 1a
-
Bill dated July 12, 2012

Complainant 1b
-
Bill

Complainant 1c
-
Receipt

Complainant 1d
-
Receipt

Complainant 2a
-
Bill dated August 11, 2012

Complainant 2b
-
Bill

Complainant 2c
-
Receipt

Complainant 3a
-
Bill dated July 12, 2013

Complainant 3b
-
Bill

Complainant 3c
-
Receipt

PGW 1
-
Contacts for Account

PGW 2
-
Account Information

PGW 3
-
Credit Collections Notices

PGW 4
-
Statement of Account
PGW 5
-
Statement of Account

PGW 6
-
Decision


The following late-filed exhibits were identified and submitted:
Complainant 4
-
 Bills and Receipts, pages 1-23. 
Complainant 5
-
 Bills and Receipts, pages 1-120

PGW 5(b) 
-
Account Statement with annotations
PGW 5(c) 
-
Detailed account statement

All exhibits were admitted into the record.  I.D. at 3.  


A further telephonic hearing was held on February 23, 2016, to allow an opportunity for each Party to clarify and explain the documents submitted.  The record closed on March 9, 2016, when the transcript was received.
As noted, the Initial Decision of ALJ Heep was issued May 20, 2016.  No Exceptions were received within the time as set forth in the Secretarial Letter issuing the decision.  Section 332(h) of the Code provides, in pertinent part, as follows:

(h)  Exceptions and appeal procedure.--Any party to a proceeding referred to an administrative law judge under section 331(b) may file exceptions to the decision of the administrative law judge with the commission, in a form and manner and within the time to be prescribed by the commission.  The commission shall rule upon such exceptions within 90 days after filing.  If no exceptions are filed, the decision shall become final, without further commission action, unless two or more commissioners within 15 days after the decision request that the commission review the decision and make such other order, within 90 days of such request, as it shall determine . . . 
66 Pa.C.S. § 332(h); (emphasis supplied).

On August 30, 2016, Ms. Howell filed the Petition.  As noted, the Petition was responsive to a prior Commission Secretarial Letter.  Service of the Petition was made on PGW by Secretarial Letter issued November 1, 2017.

Discussion
ALJ’s Initial Decision

ALJ Heep made eight Findings of Fact and drew three Conclusions of Law.  We, hereby, adopt said Findings of Fact and Conclusions of Law and incorporate them into our discussion in this Opinion and Order unless they are expressly rejected or rejected by necessary implication from our discussion. 

The Findings of Fact are reprinted below: 
1. Complainant, Wanda Howell, is a customer of Philadelphia Gas Works in Philadelphia, Pennsylvania.  

2. Respondent is Philadelphia Gas Works, a jurisdictional public utility in Pennsylvania that provided residential gas service to Complainant.

3. From 2002 until 2009, Ms. Howell was a PGW customer on Upsal Street in Philadelphia, where she had an outstanding balance of $3,409.87.  (PGW 4, 5).
4. Ms. Howell is currently a PGW customer on 13th Street in Philadelphia. 
5. The balance from Upsal Street was transferred to Ms. Howell’s 13th Street account in June of 2010.  (PGW 4, 5).
6. The outstanding amount from Upsal Street was set aside by PGW, i.e. not placed in collection, when Ms. Howell was enrolled in the CRP program on May 26, 2011 and making payments as required.  (PGW 5, PGW 5(c), Tr. 82-84).
7. Complainant made payments to PGW as follows:

7/9/12

$75.00

7/27/12
$416.45

6/13/2013
$40.00

(Complainant 1, 2, 3, 4 and 5; PGW 5(c)).

8. Complainant filed the informal BCS complaint, BCS case #3308296, on November 20, 2014.  (PGW 1). 
I.D. at 3-4.

Burden of Proof


ALJ Heep concluded that Ms. Howell, as proponent of a rule or order from the Commission, had the burden of proof in this Complaint. 

Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa. Commw. Ct. 2012).


Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
I.D. at 5.

Two service address locations were involved in the Complaint.  They are: (1) Upsal Street service address and (2) 13th Street service address: 
Upsal Street Charges – 2002-2009



ALJ Heep concluded that the majority of payments which Complainant purported to testify concerning charges to the Upsal Street service address were barred by the Code’s statute of limitations.  Complainant resided at the Upsal Street service address from 2002- 2009.  I.D. at 5-6.
The Code provides that any action for the recovery of any penalties or forfeitures and any prosecutions on account of any matter or thing mentioned in the Code must be brought within three years from the date at which the liability arose.  66 Pa.C.S. § 3314(a).  While the statute of limitations can be tolled by the filing of an informal complaint with the Commission, the charges for Upsal Street were not found to be within any tolling period consideration.  See, I.D. at 6, citing Duquesne Light Co. v. Pa. Pub. Util. Comm’n, (Duquesne), 611 A.2d 370, 383 (Pa. Cmwlth. 1992). 


Based on the foregoing analysis, ALJ Heep concluded that any claims pertaining to events or charges more than three years prior to the date the informal complaint was filed, i.e., prior to November 20, 2011, were untimely and would not be considered.  Therefore, the claims pertaining to payments that Complainant made to PGW while she was living on Upsal Street from 2002-2009 were dismissed as untimely.  I.D. at 6.  
13th Street Charges



ALJ Heep found that the record established the following payments presented by Ms. Howell regarding the 13th Street service address location were within the statute of limitations period: 

07/09/12
  $75.00

07/27/12
$416.45

06/13/13
  $40.00 
I.D. at 6. 

ALJ Heep concluded that the record supported Ms. Howell’s presentation of a prima facie case, in that the total amount remitted by Ms. Howell to the Company for gas utility service in certain months did not, mathematically, correspond to entries in the PGW standard Account Statement, PGW 5.  ALJ Heep noted, “. . . it appears that the payments made by Ms. Howell were not applied in full to her account.  As an example, her $416.45 cash payment to PGW on July 27, 2012 is entered on the standard account statement as a payment of $397.49.”  I.D. at 6-7.

PGW presented rebuttal evidence, however, which was found to be persuasive by the presiding ALJ.  The pertinent discussion is set forth, below:

PGW Customer Review Officer Bernard clarified the difference between the amount paid and the amount reflected on the account statement.  She testified that although the full payment is not reflected on the standard account statement, the customer is credited in full with the payment.


Ms. Bernard explained that PGW’s Customer Responsibility Program or CRP is a program for low income customers who are billed for service based on their income.  If a customer with an arrearage is enrolled in the CRP, the arrearage is set aside and not included in the monthly bill.  When that CRP customer with an arrearage receives a bill and then makes a payment, a portion of the payment is credited toward the arrearage. 


The dual payment system is shown on PGW Exhibit 5(c), a more detailed account statement, as two “PAY” entries when a payment is made.  As an example, on July 27, 2012, Complainant made a cash payment of $416.45.  The account statement reflects this payment as:


07/27/2012

PAY

($18.96)


07/27/2012

PAY

($397.49)

for a total payment of $416.45.  The $18.96 credit was to Ms. Howell’s arrearage. 


The detailed account statement also shows that PGW credited Complainant in full for all three payments at issue, as follows: 
	Payment

Date
	Payment 

Amount
	Credited To Bill
	Exhibit Number
	PGW Credit Date (Account Statement, PGW 5, PGW 5(b))
	Credited to arrearage

	 7/9/12
	$75.00 (Cash)
	$71.59
	C-1c
	 7/9/12
	$3.41

	7/27/12
	$416.45 (Cash)
	$397.49
	C-2b, C-2c 
	7/27/12
	$18.96

	6/13/13
	$40.00 (Cash)
	$38.18
	C-3b, C-3c
	6/13/13
	$1.82



The prevailing evidence is that PGW properly credited Complainant’s account with payments made.  Complainant cannot prevail here.
I.D. at 7-8.  
Petition of Ms. Howell 
When no Exceptions were filed within the time permitted, the decision of ALJ Heep was adopted as the final action of the Commission.  The Petition of Ms. Howell asserts points of error in the Initial Decision.  Because the proffered document (Petition) has been filed after the Initial Decision has been adopted as the final action of the Commission, we have determined to treat the pleading as a petition requesting reconsideration, rescission, and/or, rehearing of the final action of the Commission.
We duly note that Ms. Howell appeared in this matter, pro se, and attempted to request an extension of time in which to file Exceptions.  The record indicates submittals and a request to file Exceptions out of time, were date stamped as received by the Commission, June 27, 2016.  However, as noted by the Commission’s Secretarial Letter, said request was filed after the May 20, 2016 Initial Decision became the final Order of the Commission.  And, the June 27, 2016 submittal by Ms. Howell seeking permission to late-file Exceptions was returned by Secretarial Letter dated July 22, 2016, because the document was not signed.
The Commission has a history of treating pleadings by what is reflected in the content of the document instead of by what the pleading is labelled.  As long as the Parties’ rights are not negatively affected, and due process has been provided, there is no bar to changing the designation of a document to more accurately reflect its content and purpose.  See  52 Pa. Code § 1.2; accord Utility Workers Union of America System Local 537 v. Pennsylvania-American Water Company, Docket No. C-2012-2287204, (Order entered June 21, 2012) (preliminary objections properly treated as a motion for judgment on the pleadings); Katz v. PPL Electric Utilities Corporation, Docket No. F-2010-2211384 (Order entered February 17, 2011); Cuff v. PECO Energy Company, Docket No. C-2013-2370894 (Order entered August 23, 2013); Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268 (Order entered January 5, 2012); Boatin v. Verizon North, Inc., Docket No. C-2007-8-2066888 (Order entered January 9, 2009); Application of Ram & Sita Company t/a S Day & Night Travelers, Docket No. A-2014-2426793 (Order entered October 14, 2014); Re East Norriton Water Company, Docket No. A-00015790, Folder 200, P-810315, 56 Pa. PUC 274 (1982)(answers treated as conditional protests); Re: Application of Renzenberger, Inc., Docket No. A-00116249 F.3, (Opinion and Order entered February 7, 2003) (motion to dismiss treated as a petition for declaratory order).
The Code establishes a party’s right to seek relief following the issuance of a final decision of the Commission pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  See, e.g., Pa. PUC, Bureau of I&E v. Bill Rohbaugh’s Charter Service, Inc., Docket No. C-2014-2456403 (Order entered December 21, 2007).  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
The standards for granting a Petition for Rescission were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982) (Duick).  Duick has held that a petition for rescission, under the provisions Section 703(g) of the Code, may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part. “Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.” Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pa. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).
Based on the foregoing, under the standards of Duick, a petition for rescission may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Pa. PUC, Bureau of I&E v. Bill Rohbaugh’s Charter Service, Inc., supra, citing Duick, 56 Pa. P.U.C. at 559.
Before addressing the merits of the Petition under the standards of Duick,  we advise the Parties that any issue that we do not specifically address has been duly considered and should be deemed denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Petition Allegations - Disposition
On review of the documents
 submitted and the arguments of Ms. Howell, we find that her position can be summarized as follows: (1) she acknowledges formerly residing at the service address on Upsal Street, but asserts that she should not be responsible for the amount of the gas usage that has been carried over from that service address to her current residence on 13th Street; (2) Ms. Howell denies entering into a CRP arrangement and/or agreement, and to the extent there is one, Ms. Howell complains that the CRP program “. . . take[s] advantage of the poor;” See June 27, 2017 Submittal, page 3 of 8; (3) Ms. Howell asserts that $21,305.40 was paid to PGW, of which was “hard cash money” and $3,044.11 was paid to PGW from grant money
; (4) Ms. Howell alleges that PGW’s statements of account are not able to be followed by her, as a customer; (5) Complainant alleges that certain payments made to PGW went to her former landlord at the Upsal Street service address; (6) the PGW shut-off notices are inconsistent; (7) Ms. Howell argues that she had certain constitutional rights of due process violated; and (8) she has been denied service based on a past due amount of $5,678.50, for service to the 13th Street service address, from the period 07/07/2010 to 05/21/2014.

On review of the transcribed notes of testimony of the proceedings and the documents that are a part of the record, we do not find that Complainant’s Petition meets the standards set forth in our holding in Duick.  We have carefully reviewed the transcript, and particularly, the transcript of the telephonic hearing held February 23, 2016, and find that the presiding ALJ Heep properly developed a record showing the payments made on Complainant’s account during the applicable periods in dispute.
Conclusion

Based on the foregoing discussion, we shall deny the Petition of Ms. Howell, consistent with the discussion in this Opinion and Order; THEREFORE,



IT IS ORDERED:

1.
That the Petition for Rescission, filed by Ms. Wanda Howell on August 30, 2016, to the final Order of the Commission which adopted the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, issued on May 20, 2016, is denied, consistent with this Opinion and Order.
2.
That the proceeding at this docket be marked closed.

[image: image1.png]









BY THE COMMISSION,








Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  August 2, 2018
ORDER ENTERED:  August 2, 2018
�	The record in this case was closed on March 9, 2016.  The documents proffered by Ms. Howell in the Petition do not entirely conform to the exhibits admitted into the record.  Our Regulations at 52 Pa. Code § 5.431, require that any additional matter to be accepted into the record can only be made upon a motion for good cause shown.  As a general matter, it is improper for the Commission to consider the Complainant’s attachments as further evidence in deciding this case.  We confine our review to documents that conform to the exhibits admitted.


� 	The time periods are not specified, but from our review of other documents, Ms. Howell continuously asserts payments and transactions prior to the three-year statute of limitations in the Code.





9

