BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

							

Joel Royer	 					:
							:
	v.						:		C-2016-2580970
							:
Buffalo & Pittsburgh Railroad, Inc.			:
Pennsylvania Department of Transportation		:
Indiana Borough and Indiana County			:



PREHEARING ORDER #2

I conducted a telephonic prehearing conference in this case on August 2, 2018.  Present were Joel Royer (Complainant), counsel for the Pennsylvania Department of Transportation (DOT), the Commission’s Bureau of Investigation and Enforcement (I&E), Indiana County (County), Indiana Borough (Borough) and Buffalo and Pittsburgh Railroad, Inc. (B&P).  This order sets forth the procedural matters addressed at the telephonic prehearing conference.
 
THEREFORE,
	
IT IS ORDERED:

1.	That, pursuant to 52 Pa.Code §1.55, each party shall be limited to one entry on the service list.  Any changes should be communicated to me, via e-mail (dsalapa@pa.gov) or in writing as soon as possible.    
	Party
	Counsel
	E-Mail

	DOT
	Gina M. D’Alfonso
	gdalfonso@pa.gov 

	I&E
	Bradley R. Gortner
	bgortner@pa.gov  

	County
	Matthew Budash
	mtb@bwlaw120.com

	B&P
	Eric Hocky
	ehocky@clarkhill.com

	Borough
	Neva Stotler
	nstotler@cfwws.com

	Complainant
	
	joelhroyer@hotmail.com

	ALJ Salapa
	
	dsalapa@pa.gov
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		2.	That the above parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  The above parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses.   

3.	That the following schedule is adopted:

		Prehearing conference			August 2, 2018
		Direct testimony 			October 19, 2018
		Rebuttal testimony			November 2, 2018
		Evidentiary hearings			November 13, 2018
		

		4.	That in accordance with the schedule set forth in paragraph 3 above and 52 Pa. Code §5.412, the parties shall serve the documents listed above so that the documents are received in-hand by the parties and presiding officer no later than 4:30 p.m. on the dates listed.  Parties may serve the documents listed above via e-mail to meet this requirement, with hard copy to follow by regular first class mail.   Parties shall not file testimony with the Commission, but shall file a certificate of service.  
		
		5.	That written testimony shall comply with the requirements of 52 Pa. Code §5.412 and shall be marked with numerical, sequential statement numbers.  Oral direct or rebuttal testimony shall not be permitted, except by permission of the presiding officer for good cause.

6.	That the parties shall provide information in their written testimony responding to the list of Questions and Procedure prepared by the Commission’s Bureau of Technical Utility Services attached to this prehearing order.

7.	That the parties shall conduct discovery pursuant to 52 Pa. Code §§5.321-5.373.  I encourage the parties to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require my participation to resolve.  All motions to compel shall contain a certification by counsel setting forth the specific actions the parties have undertaken to resolve their discovery disputes informally.  If a motion to compel does not contain this certification, I shall contact the parties and direct them to resolve the matter informally and provide the certification if they are unsuccessful.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371-5.372.
 
8.	That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code §5.223(a).


Dated:	 August 3, 2018			______________________________
						David A. Salapa
						Administrative Law Judge
































QUESTIONS AND PROCEDURE
C-2016-2580970 							 

1. Complainant submit testimony stating the basis of the complaint and minimum work required to resolve the complaint. 

2. Complainant submit testimony indicating if you believe the transition between the subject railroad crossing surfaces and the Oakland Avenue and Grant Street roadway approaches are in a smooth, safe and satisfactory condition. 

3. Complainant submit testimony indicating if you believe the subject railroad crossing surfaces and the Oakland Avenue and Grant Street roadway approaches are in an un-safe condition. 

4. Complainant submit testimony and evidence as to any damages, accidents and/or incidents that have occurred at the subject public crossings that you are aware of. 

5. Complainant submit any additional testimony or evidence you feel relevant for this proceeding. 

6. Department of Transportation of the Commonwealth of Pennsylvania (Department) shall submit testimony describing the general location of the railroad-highway at-grade crossings involved in this proceeding. 
7. Department submit testimony as to whether it has maintenance responsibility at the public crossings (DOT 148 850 C) and (DOT 148 851 J) for the existing roadway approaches up to the high-type concrete crossing surfaces located along SR 0286 (Oakland Avenue) and Grant Street as defined by the Commission’s Order A-00117322. 

8. Department submit testimony as to whether it has had to respond to any other formal complaints through the Commission regarding the subject public crossings and their corresponding roadway approaches since the beginning of 2015. 

9. Department submit testimony as to whether it has received any additional complaints internal to the Department regarding the subject public crossings and their corresponding roadway approaches since the beginning of 2015. 

10. Department submit testimony as to what maintenance and improvements it has performed on the roadway approaches along Oakland Avenue and Grant Street directly adjacent to and abutting the railroads crossing surface since its reconstruction in 2006. 
11. Department submit testimony as to Oakland Avenue’s functional classification and ADT at the public crossing and whether the concrete section of the roadway approach to the crossing was built to the Department’s guidelines for thickness, steel reinforcement and subgrade preparation as outlined in its Roadway Construction Standards and/or Design Manual 2 for rigid concrete pavement. 

12. Department submit testimony as to whether the concrete roadway approaches were built as per plans submitted and approved by the Commission’s Order A-00117322. 

13. Department submit testimony and evidence of any as-built construction surveys that were performed that details the finished vertical elevations of the railroad crossing panels, concrete approaches along Oakland Avenue, Grant Street and inlet grates 3,4,8,9,21,22,23 after the construction of the high-type railroad crossing surface and roadway approaches as detailed on sheet 11 of 36 of the construction plans that was approved under the Commission’s Order A-00117322. 

14. Department submit testimony and evidence of any surveys that were performed that details the as-is existing vertical elevations of the railroad crossing panels, concrete approaches along Oakland Avenue and Grant Street performed by the Department and/or its designee for informational purposes and/or as a result of the complaint docket C-2016-2580970 being filed. 

15. Department submit testimony and evidence of the location of the nearest survey bench mark(s) that were utilized in the surveys performed in paragraph’s 13 or 14. 

16. Department submit testimony and evidence of any pictures of the work completed under the Commission’s Order A-00117322 and if the finished approach roadway surface elevations were built to the same elevations of the finished high-type railroad crossing surface. 

17. Department submit testimony as to what it believes the problem is if any with the subject public crossing and its roadway approaches and what its recommendation would be to mediate or correct the problem if any. 

18. Department submit testimony indicating if it believes the transition between the subject railroad crossing surfaces and the Oakland Avenue and Grant Street roadway approaches are in a smooth, safe and satisfactory condition as prescribed in paragraph’s 19, 21 and 22 of the Commission’s Order A-00117322. 

19. Department submit for evidence a cost estimate to reconstruct the existing Oakland Avenue and Grant Street roadway approaches to provide a smooth transition to the railroad crossing surface with no less than a ½ inch of vertical displacement between the two surfaces. 

20. Department submit testimony indicating what portion of the work it will agree to perform and bear to rehabilitate and/or reconstruct the existing Oakland Avenue and Grant Street roadway approaches to the railroad crossing surfaces to provide no more than a ½ inch vertical displacement between the two surfaces. 

21. Indiana Borough (Borough) submit testimony as to whether it has maintenance responsibility at the public crossings (DOT 148 850 C) and (DOT 148 851 J) for the existing roadway approaches up to the high-type concrete crossing surfaces located along Oakland Avenue and Grant Street as defined by the Commission’s Order A-00117322. 

22. Borough submit testimony as to what maintenance and improvements it has performed on the roadway approaches along Grant Street directly adjacent to and abutting the railroads crossing surface since its reconstruction in 2006. 

23. Borough submit testimony as to whether it has had to respond to any other formal complaints through the Commission regarding the subject public crossings and their corresponding roadway approaches since the beginning of 2015. 

24. Borough submit testimony as to whether it has received any additional complaints internal to the Borough regarding the subject public crossing and its roadway approaches both at Grant Street and Oakland Avenue since the beginning of 2015. 

25. Borough submit testimony as to whether it has had any issues or problems with its Grant Street roadway pavement adjoining the Departments rigid concrete pavement on either of the Grant Street approaches to the subject public crossing. 

26. Borough submit testimony as to what it believes the problem is if any with the subject public crossings and its Grant Street and Oakland Avenue roadway approaches and what its recommendation would be to mediate or correct the problem if any. 

27. Borough submit testimony indicating if it believes the transition between the subject railroad crossing surfaces and the Oakland Avenue and Grant Street roadway approaches are in a smooth, safe and satisfactory condition. 

28. Borough submit testimony and evidence of any pictures of the work completed under the Commission’s Order A-00117322 and if the finished approach roadway surface elevations were built to the same elevations of the finished high-type railroad crossing surface. 

29. Borough submit testimony indicating what portion of the work it will agree to perform and bear to rehabilitate and/or reconstruct the existing Oakland Avenue and Grant Street roadway approaches to the railroad crossing surfaces to provide no more than a ½ inch vertical displacement between the two surfaces. 

30. Buffalo & Pittsburgh Railroad (B&P) submit testimony as to the exact corporate name of the owner and operator of the line of railroad at the subject crossing. 

31. B&P submit testimony as to how many trains per day use the subject public crossings (DOT 148 850 C) and (DOT 148 851 J) and the designated train speed through this corridor. 

32. B&P submit testimony as to whether it has maintenance responsibility at the public crossings (DOT 148 850 C) and (DOT 148 851 J) for the railroad crossing surfaces. 
33. B&P submit testimony as to whether it has had to respond to any other formal complaints through the Commission regarding the subject public crossings since the beginning of 2015. 

34. B&P submit testimony as to what maintenance and improvements it has performed on the subject crossings since its reconstruction in 2006. 

35. B&P submit testimony as to whether it has received any additional complaints internal to B&P regarding the subject public crossings since the beginning of 2015. 

36. B&P submit testimony as to what it believes the problem is if any with the subject public crossing and its roadway approaches and what its recommendation would be to mediate or correct the problem if any. 

37. B&P submit testimony indicating if it believes the transition between the subject railroad crossing surfaces and the Oakland Avenue and Grant Street roadway approaches are in a smooth, safe and satisfactory condition. 

38. B&P submit testimony and evidence of any pictures of the work completed under the Commission’s Order A-00117322 and if the finished high-type railroad crossing surface was built to the same elevations of the finished approach roadway surface elevations directly adjacent to the railroad crossing surface. 

39. B&P submit for evidence a cost estimate to reconstruct the existing high-type railroad crossing surface to provide a smooth transition to the existing Oakland Avenue and Grant Street roadway approaches with no less than a ½ inch of vertical displacement between the roadway and railroad surfaces. 

40. B&P submit testimony indicating what portion of the work it will agree to perform and bear to rehabilitate and/or reconstruct the existing high-type railroad crossing surface to provide no more than a ½ inch vertical displacement between the existing Oakland Avenue and Grant Street roadway approaches and the railroad crossing surface. 

41. Indiana County (County) submit testimony as to whether it has maintenance responsibility at the public crossings (DOT 148 850 C) and (DOT 148 851 J) for the existing roadway approaches up to the high-type concrete crossing surfaces located along Oakland Avenue and Grant Street as defined by the Commission’s Order A-00117322. 

42. County submit testimony as to whether Federal, State or County funds would be available for any improvement or replacement of the subject crossing or funds allocated through the regions local planning organization. 

43. County submit testimony as to what portion if any it would contribute to reconstruct the Oakland Avenue and Grant Street roadway approaches and/or railroad crossing surface. Responses should be specific as to percentage of allocations suggested and should include the reasons for such allocations. 

44. Non-carrier public utility companies each, if they are seeking reimbursement of costs incurred, submit into record a detailed plan indicating specific location of facilities prior to start of the crossing improvement and as altered or relocated to accommodate the project, noting the type and size of each involved facility. 

45. Non-carrier public utility companies each, if they are seeking reimbursement of costs incurred, identify when prior existing facilities were installed and under what provisions or authority; state the anticipated service life of the prior existing facilities when they were installed; state the expected life of the altered or relocated facilities and give comparisons of prior existing facilities vs. altered or relocated facilities as to specific increases or decreases in capacity of each. 

46. Non-carrier public utility companies each state whether its relocated facilities were placed in public or private right-of-way and state what benefits or costs incurred to it by such placement. 

47. Non-carrier public utility companies each state which items of costs incurred, if any, it agrees to bear and which party or parties it suggests should bear the remaining costs, stating the basis for such suggested assignment of costs. 

48. Query whether any party in interest, or any other party, desires to submit any additional relevant testimony. 
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