BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tina Flohr						:
							:
	v.						:		C-2018-3002183
							:
Duquesne Light Company				:



FIRST INTERIM ORDER 
DENYING RESPONDENT DUQUESNE LIGHT COMPANY’S 
MOTION FOR JUDGMENT ON THE PLEADINGS 


Before
Mark A. Hoyer
Deputy Chief Administrative Law Judge


		This interim order denies the motion for judgment on the pleadings.    


HISTORY OF THE PROCEEDING


[bookmark: _GoBack]		On May 23, 2018, Tina Flohr (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2018-3002183 against Duquesne Light Company (Duquesne Light or Respondent).  Complainant seeks a payment arrangement.  On June 13, 2018, Duquesne Light filed an answer and new matter requesting that the complaint be dismissed because Complainant has not made the required payments as a Customer Assistance Program (CAP) customer and has not made a good faith attempt to pay for her electric utility service.  Complainant did not file a reply to the new matter.  

		On July 11, 2018, a Call-In Telephone Hearing Notice was mailed to the parties scheduling an initial telephonic hearing for Wednesday, August 22, 2018.  Also, on July 11, 2018, Duquesne Light filed a Motion for Judgment on the Pleadings averring that Duquesne Light is only seeking payment of Complainant’s CAP arrears, which are ineligible for a Commission-ordered payment arrangement, and that Complainant has not made a good faith attempt to pay for her electric service.   

		Complainant did not file a response to the motion for judgment on the pleadings.   

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit parties to file preliminary motions.[footnoteRef:1]  The Commission’s regulation at 52 Pa.Code § 5.102(a), permits any party to move for judgment on the pleadings or summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  In addition to the pleadings, a motion for summary judgment must be based on depositions, answers to interrogatories, admission and supporting affidavits.[footnoteRef:2]  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.[footnoteRef:3]   [1:  	52 Pa.Code §§ 5.101-103.
]  [2:  	52 Pa.Code § 5.102(c).
]  [3:  	52 Pa.Code § 5.102(d)(1).  
] 


The moving party bears the burden of showing that no genuine issue of material fact exists and that she is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:4]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:5]  Judgment will be granted only where the right is clear and free from doubt.   [4:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  
]  [5:  	Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).] 




Section 5.102 provides, in pertinent part, as follows:    
 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
(d)  Decisions on motions. 
   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 
* * *
52 Pa.Code § 5.102.  


The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:6]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:7]  Judgment will be granted only where the right is clear and free from doubt.  The undersigned concludes that this case contains genuine issues of material fact and Duquesne Light is not entitled to judgment as a matter of law.   [6:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  
]  [7:  	Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).] 


The undersigned concludes that Duquesne Light’s motion does not meet the legal standards for judgment on the pleadings and therefore it is denied below.  An evidentiary hearing is needed here.  There are material issues of fact present in this case.  

		THEREFORE,

		IT IS ORDERED:

		 That the Motion of Duquesne Light Company for Judgement on the Pleadings at Docket No. C-2018-3002183, is denied.  

		   

Date:  August 14, 2018						/s/				
							Mark A. Hoyer
								Deputy Chief Administrative Law Judge
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