BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sharon Snyder						:
							:
	v.						:		C-2018-3003129
							:
Windstream Communications, LLC			:



INTERIM ORDER
DISMISSING PRELIMINARY OBJECTIONS

		On June 19, 2018, Sharon Snyder (Complainant) filed a formal complaint against Windstream Communications, LLC (Windstream).  She checked the “other box” and explained that her son was permitted to take her name off the phone bill and he changed the password.  She also states that her son changed her “Dish bill” and ordered HBO without permission.  Windstream filed an answer and preliminary objections on July 10, 2018.[footnoteRef:1] [1:   	The answer and preliminary objections were originally filed by an attorney who did not appear to be licensed to practice law in the Commonwealth of Pennsylvania.  By interim order dated August 8, 2018, Windstream was directed to secure appropriate representation.  On August 14, 2018, Charles E. Thomas, III, an attorney licensed to practice in the Commonwealth, entered his appearance on behalf of Windstream.
] 


		This matter was assigned to me as a motion judge assignment on August 7, 2018.  No response has been filed to the preliminary objections and the preliminary objections are ripe for disposition.

		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2]  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:3]  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.[footnoteRef:4]  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.[footnoteRef:5]   [2:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [3:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, PUC Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).
]  [4:   	County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985).
]  [5:   	Id.
] 


		Windstream seeks dismissal of the formal complaint, alleging that the formal complaint is “directly related to practices by Dish Network, a product for which the Commission doesn’t have jurisdiction and for which Windstream doesn’t control.”  Windstream cites Section 5.101(a)(1) in support of its request for dismissal.  Section 5.101(a)(1), provides that a complaint may be dismissed if the Commission does not have jurisdiction or authority to grant relief to the Complainant.[footnoteRef:6] [6:   	52 Pa.Code § 5.101(a)(1).
] 


		It is only facts in the complaint which can be presumed to be true in order to determine whether recovery is possible.  While the Complainant mentions her “Dish” bill, she also complains that her son took her name off her phone bill.  The Commission does have jurisdiction in regard to certain types of telephone service.  It appears that Complainant’s complaint may raise a reasonable service claim.[footnoteRef:7]  Thus, there are facts in dispute as to the nature of the Complainant’s claims and dismissal by preliminary objection is not appropriate. [7:   	See 66 Pa.C.S. § 1501.] 

	
THEREFORE,

IT IS ORDERED:

1.	That the preliminary objections of Windstream Communication, LLC  against Sharon Snyder, Docket No. C-2018-3003129, are dismissed.
[bookmark: _GoBack]2.	That the above-captioned matter be set for hearing.
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