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OPINION AND ORDER



BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO or the Company) filed on August 21, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on July 31, 2017, in the above-captioned proceeding.  No Replies to Exceptions were filed by Wade De Loe (Complainant).  For the reasons stated below, we shall deny PECO’s Exceptions and adopt the ALJ’s Initial Decision, which sustains the Complaint, in part.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On December 21, 2016, the Complainant filed a Formal Complaint (Complaint) alleging that PECO was threatening to shut off his electric service or has already shut off his service.  This Complaint is a timely appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3489472, issued November 11, 2016.

In his Complaint, the Complainant indicated that PECO violated termination procedures in October 2016 when, despite his explicit instructions, PECO sent termination notices to the wrong address and then terminated his electric service.  The Complainant averred that despite informing PECO to send correspondence relating to his electric account to his primary residence address at 560 W. 170th Street, Apt. 6B, New York City, NY (New York Address), PECO sent all the termination notices to his electric single-family row home at 1020 Elsinore Place, Chester, PA, Delaware County (Service Address).  The Complainant stated that because PECO wrongfully terminated his service, the Commission should order PECO to reimburse him for the cost of a new refrigerator which was damaged when the electric service was terminated, and a one-night hotel stay.  Complaint at 2-3.

		On January 17, 2017, PECO filed an Answer to the Complaint (Answer) in which it admitted and denied certain allegations contained in the Complaint.  In its Answer, PECO denied it improperly terminated service or that it failed to notify the Complainant about a pending shut-off.  PECO alleged the Complainant created the problem because he refused to allow PECO access to its meter inside the Complainant’s property to install a new Advanced Metering Infrastructure (AMI) device.  PECO contended it sent all required termination notices to the correct address.  Answer at 1-4.
On March 29, 2017, a hearing was held in this matter.  The Complainant appeared pro se and testified.  PECO appeared and was represented by its counsel, who presented the testimony of two witnesses and offered eleven exhibits (PECO Exhibits 1 through 11) during the hearing.  These exhibits were admitted into the record.  PECO’s Exhibits 3, 4, 5, 6 and 7 were admitted into the record over objections from the Complainant because the exhibits were blank PECO forms.  The record in this case contains a 172-page transcript and eleven exhibits.  The record was closed on May 2, 2017.  I.D. at 2-3.

		In her Initial Decision, issued on July 31, 2017, ALJ Dunderdale sustained the Complaint, in part, and, denied it, in part.  The ALJ sustained the Complaint based on her conclusion that PECO’s failure to provide notice of a pending termination and to reconnect service in a timely manner constitutes unreasonable service.  I.D. at 1, 18-19.  However, the ALJ denied the Complainant’s request that the Commission order PECO to reimburse him for damages because the Commission does not have the authority to award civil damages.  Id. at 19.  The ALJ assessed a $5,000 civil penalty against PECO for its conduct in this matter.  I.D. at 1, 18, 20.  As noted, supra, PECO filed Exceptions on August 21, 2017.[footnoteRef:2]  The Complainant did not file Replies to Exceptions. [2: 	PECO failed to include page numbers in its Exceptions.] 


Background

The Complainant splits his time between a New York Address and the Service Address but resides less than six months of the year at the Service Address.  Tr. at 8-11.  The Complainant received electric and natural gas services from PECO at the Service Address from 2011 until October 2015.  Tr. at 11; PECO Exh. 1.  On September 25, 2014, the Complainant informed PECO that all electric service notices and mailings should be sent to the New York Address.  Tr. at 12, 74, 77, 11; PECO Exh. 2.  On May 22, 2015, the Complainant requested paperless billing and PECO began sending all monthly billings to the Complainant’s email address.  Tr. at 18, 37, 38; PECO Exh. 2.  On September 16, 2015, the Complainant requested that PECO close his natural gas service account and send him a final bill.  Tr. at 144, 148, 157; PECO Exh. 1.  On October 1, 2015, while closing out the Complainant’s natural gas service account, PECO’s customer service representative mistakenly listed the Complainant’s Service Address instead of the New York Address as the mailing address on the electric service account.  Tr. at 89, 116, 144-159; PECO Exh. 1.

Based on the foregoing facts, PECO began sending all notices and mailers to the Service Address and stopped sending notices and mailers to the New York Address.  Tr. at 15-18, 116, 149.

In July 2016, the Complainant and PECO unsuccessfully attempted to schedule a time for PECO to gain access to change the Complainant’s meter.  Tr. at 16‑18, 22-24, 95, 96.  The Complainant resided at the Service Address during the summer of 2016 until he returned to New York for jury duty in September 2016.  Tr. at 17.  According to the Complainant, he did not know his electric service was terminated at the Service Address until he returned from New York on October 25, 2016, and contacted PECO on that day.[footnoteRef:3]  The Complainant averred that PECO informed him that his service was shut off because he failed to respond to several notices from PECO requesting access to the Service Address to change his meter.  Tr. at 14, 98.  The Complainant indicated he was forced to stay in a hotel on that day and each time he returned to the Service Address, until March 25, 2017.  In addition, the Complainant claimed he had to replace his refrigerator, which was damaged due to the termination of his service.  Tr. at 12, 24.  According to Complainant, even when he told PECO that he never received the termination notices, PECO refused to restore his electric service for months following the termination and requested that he pay a $260 reconnection fee.  Tr. at 14, 98-102.  Therefore, the Complainant is requesting that the Commission order PECO to award him compensation for the damage to his refrigerator and the cost of the hotel stay.  Tr. at 30, 34-35. [3: 	Although the Complainant indicated he contacted PECO on October 25, 2016, PECO’s records show that the Complainant contacted the Company on October 28, 2016.  PECO Exh. 2.] 


PECO, on the other hand, contended that in compliance with Act 129 of 2008, it had been requesting access from the Complainant to replace his Automatic Meter Reading (AMR) device with an AMI device for four years beginning in 2012.  According to PECO, it made several phone calls to the Complainant and sent him several friendly letters requesting access to change his meter, but the Complainant was unresponsive.  Tr.  at 62-63; PECO Exh. 2.

PECO averred that after the Complainant requested that all his mailings be sent to the New York Address, PECO proceeded to send letters to the New York Address in which it requested access and provided termination notices for three years but did not get any response from Complainant.  Tr. at 79-88.  PECO contended that even after it mistakenly changed the Complainant’s address, it continued to make efforts to contact the Complainant by phone and in writing but never received any responses.  Tr. at 94-98.

PECO argued there is undisputed evidence in the record that the Complainant received PECO’s notices at the Service Address, especially given the fact that he spent most of the summer there.  Tr. at 9, 19-20, 50, 55.  According to PECO, the fact that the Complainant called the Company in June 2016 to schedule an appointment to change the meter in July 2016 confirms that he received PECO’s notifications.  Tr. at 49, 95.  PECO explained that rather than keeping the appointment, the Complainant instead chose to go back to New York because he did not think it was an urgent matter and he had a “million” other things to do.  Tr. at 17, 55.

PECO further stated that the Complainant also admitted to receiving the 10‑day termination notice it sent on September 28, 2016 and the 72-hour notice it sent on October 11, 2016.  Tr. at 96-97; PECO Exh. 2 at 8.  The Complainant testified he received the notice but did not think his service would be terminated.  However, on October 18, 2016, PECO did terminate the Complainant’s service because the Complainant refused to provide PECO access to change his meter.  Tr. at 50, 98.

On October 20, 2016, PECO issued a final bill on the Complainant’s electric service account in the amount of $67.11 and mailed the final bill to the Service Address.  PECO Exh. 1.  From PECO’s perspective, its actions were reasonable, and it provided adequate customer service in this matter.

Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, also referred to as the burden of persuasion, to rebut the evidence of the customer shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The Commission’s rules and procedures necessary to permit a public utility to terminate electric service to a customer are set forth in Chapter 14 of the Code, 66 Pa. C.S. § 1406: 

(a) Authorized termination. A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:

(4) Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading. 

	*   *   * 

(b) Notice of termination of service. 

(1) Prior to terminating service under subsection (a), a public utility: 

(i) Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination. The termination notice shall remain in effect for 60 days. 

(ii) Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination, using one or more of the following methods: 

(A) in person; 

(B) by telephone. Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 8 a.m. and 9 p.m. if the calls were made at various times each day, or 

by e-mail, text message or other electronic messaging format consistent with the commission’s privacy guidelines and approved by commission order. 

		    *   *   *


(iv) After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated. Termination of service shall not be delayed for failure to make personal contact. 

[bookmark: _Hlk520963181]		    *   *   *

Finally, Section 1501 of the Code provides, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the 
accommodation, convenience, and safety of its patrons, employees, and the public.


66 Pa. C.S. § 1501.

ALJ’s Initial Decision

		ALJ Dunderdale made thirty-eight Findings of Fact and reached six Conclusions of Law.  I.D. at 2-7, 19.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her analysis, the ALJ stated that while PECO was justified in seeking to terminate the Complainant’s service, the question of whether or not PECO was justified to terminate the Complainant’s service due to the Complainant’s refusal to grant PECO access to the meter is immaterial in this case because PECO failed to comply with the service termination provisions of Chapter 14, 66 Pa. C.S. § 1406.  I.D. at 12.  In addition, the ALJ reprimanded PECO for failing to correct the mistake its employee made after the Complainant notified PECO that no notice was sent to the correct address.  According to the ALJ, PECO exacerbated the problem by: (1) refusing to reconnect service when it knew its employee caused the problem; (2) allowing the circumstance to continue through the winter months when freezing temperatures might have led to serious property damage; (3) waiting until the last moment before informing the Complainant to pay for a new meter box and to obtain a work permit; and (4) only reconnecting service four days before the hearing in the instant proceeding.  Id.

With regard to PECO’s failure to comply with the Commission’s Regulations pertaining to service termination, the ALJ found that the Company did not correctly terminate electric service on October 18, 2016, and thus, sustained the Complaint, in part.  In support of this determination, the ALJ stated:

Each time a company avails itself of the Commission’s regulations concerning the termination process, the company must comply with all of the Commission’s provisions.  The utility must follow the entire procedure from start to finish each time regardless of how many times the utility initiated but did not complete a termination process.  When, as here, a utility issues a notice to terminate but elects not to pursue termination, then a subsequent decision to terminate service must start from “square one” again.

Here, regardless of the notices issued previously or the amount of time PECO alleged it had been trying to gain access to its meter, a whole new process began after the failed attempt to replace the meter in July 2016.  The evidence shows PECO took the following actions after the failed attempt: 

1.  On September 21, 2016, and September 22, 2016, PECO called Complainant’s telephone number but did not leave a message identifying itself or the reason for the call.

2.  On September 23, 2016, PECO mailed a friendly letter to the wrong address. 

3.  On September 28, 2016, PECO mailed a 10-day termination notice to the wrong address. 

4.  On October 11, 2016, PECO left a 72-hour termination notice at the service address requesting access to change the meter.

5.  On October 18, 2016, PECO terminated service without access to the meter at the service address. 

6.  PECO refused to reconnect electric service at the service address until Complainant paid the $260 reconnection fee. 

7.  PECO refused to reconnect electric service at the service address until Complainant granted PECO access to the meter. 

8.  PECO reconnected electric service four days before the hearing.


Therefore, I find substantial evidence exists to prove Respondent failed to provide reasonable and adequate custo-mer service when:

1. PECO failed to mail the friendly letter on Septem-ber 23, 2016 and failed to mail the 10-day termination notice on September 28, 2016 to the correct address.

2. PECO terminated service on October 18, 2016[,] without providing written notification to Complainant.

3. PECO did not immediately reconnect service after it learned it sent the termination notices to the wrong address. 

4. PECO continued to refuse to reconnect service for a period in excess of five months, knowing its employee caused the problem. 

Accordingly, the complaint is sustained in part in the ordering paragraphs below, in that the Respondent did not correctly terminate electric service on October 18, 2016. 


Id. at 12-14.

		With regard to the Complainant’s request that the Commission order PECO to reimburse him for his losses involving the perishable foods and the hotel stay, the ALJ concluded that the Commission does not have the authority to award damages.  Rather, ALJ Dunderdale directed that the Complainant seek redress from the Court of Common Pleas for such an award.[footnoteRef:4]  Id. at 14-15. [4: 	See, Behrend v. Bell Telephone Co., 242 Pa. Super. Ct. 47, 363 A.2d 1152 (1976); Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995); and DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); 66 Pa. C.S. § 501; and Fairview Water Company v. Pa. Pub. Util. Comm’n, 509 Pa. 384, 502 A.2d 162 (1985).] 


Finally, the ALJ noted that consistent with Sections 3301(a) and (b) of the Code, 66 Pa. C.S. §§ 3301(a) and (b), the Commission can impose a civil penalty for violations of its Statutes, Regulations and Orders.  I.D. at 15.[footnoteRef:5]  The ALJ ruled that PECO’s failure to properly notify the Complainant about a pending termination and the resulting consequences from this action were serious and warranted a civil penalty.  Id. at 15-18.  Therefore, consistent with the Penalty Factors set forth in Section 69.1201(c) of the Commission’s Regulations for determining the level of the penalty that should be imposed, the ALJ concluded that the evidence in this case supported that a civil penalty of $5,000 against PECO would be reasonable to prevent similar future violations from occurring.  The ALJ, therefore, assessed a $5,000 civil penalty against PECO.  Id. at 18. [5: 	The Commission’s Policy Statement at 52 Pa. Code § 69.1201 sets forth ten factors, derived from Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000) (Penalty Factors), that the Commission will consider in litigated proceedings to determine whether a fine for violating a Commission order, regulation or statute is appropriate.] 


Exceptions

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In its Exceptions, PECO disputes the ALJ’s four findings, quoted above, that the ALJ relied upon in reaching her determination that the Company failed to provide adequate and reasonable service in the instant proceeding.  Exc. at 9 (citing I.D. at 14).  According to PECO, in each of the four findings, the ALJ failed to acknowledge and/or misreads the evidence on record in this proceeding.  Exc. at 9.

In its Exception No. 1, PECO excepts to the ALJ’s first finding that “PECO failed to mail the friendly letter on September 23, 2016 and failed to mail the 10-day termination notice on September 28, 2016 to the correct address.”  PECO contends that although it mailed the termination notice to the Service Address rather than the New York Address, where the Complainant requested that mailings be sent, the Complainant, has nonetheless, testified that he received the notices but decided not to act on the notices because he did not believe PECO would follow-through with the termination.  Exc. at 9.  PECO avers that based on the Complainant’s testimony, the Complainant received notice at the Service Address on June 29, 2016, and called to schedule an appointment for July 11, 2016, to have PECO replace his meter.  PECO further notes that its technician went to Complainant’s property on July 11, 2016, as scheduled, but was unable to gain access to the meter.  Id. at 9-10 (citing Tr. at 49; PECO Exh. 2 at 6).  PECO states that it then attempted to contact Complainant via telephone on September 21 and 22, 2016, to replace his meter but those attempts also were unsuccessful.  Exc. at 10 (citing Tr. at 96-98; PECO Exh. 2 at 7).  In addition, PECO submits that it sent another friendly letter to the Service Address on September 23, 2016, a 10-day termination notice to the same address on September 28, 2016, and posted a 72-hour termination notice at the Service Address on October 11, 2016.  After all of the above actions were taken, PECO proceeded to terminate the electric service on October 18, 2016, because it never received any response from the Complainant.  Exc. at 10 (citing Tr. at 96-98; PECO Exh. 2 at 7-9).

		PECO asserts it should not be penalized for the Complainant’s refusal to respond to PECO’s notifications, especially, given the fact that Complainant received the termination notices but failed to grant the Company access to the meter because he did not believe PECO was going to follow-through with the termination.  From PECO’s perspective, it has provided more than reasonable service to Complainant, having accommodated his failure to respond to PECO’s attempts to change out the meter for four years.  PECO asserts that Complainant received the letters and notices at the New York Address up until September 2015, and has also admitted to receiving the termination notice at the Service Address.  As such, PECO contends the ALJ erred in her conclusion regarding the first reason because, pursuant to 66 Pa. C.S § 1406, PECO provided adequate notification to the Complainant.  Exc. at 10-11.

		In its Exception No. 2, PECO excepts to the ALJ’s second finding that “PECO terminated service on October 18, 2016[,] without providing written notification to Complainant.”  PECO avers that contrary to the ALJ’s determination, it provided adequate written notification to the Complainant prior to the termination on October 18, 2016.  According to PECO, in compliance with Section 1406 of the Code, it provided the 72-hour termination notice in person at the Service Address on October 17, 2016 and attempted to make personal contact with the Complainant prior to the termination.  Exc. at 11 (citing PECO Exh. 2 at 9).  PECO notes that although the termination notice was not sent to the New York Address, the Complainant, nonetheless, has admitted to receiving the notice at the Service Address.   Exc. at 11-12 (citing Tr. at 9, 50).  Citing to Section 1406(b)(1)(iv) of the Code, 66 Pa. Code § 1406(b)(1)(iv),[footnoteRef:6] PECO contends it complied with the Statute in terminating the Complainant’s electric service and so should not be fined as recommended by the ALJ.  Exc. at 11-12. [6: 	66 Pa. Code § 1406(b)(1)(iv) states in pertinent part that “[a]fter complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated.  Termination of service shall not be delayed for failure to make personal contact.”] 


		In its Exception No. 3, PECO excepts to the ALJ’s third finding that “PECO did not immediately reconnect service after it learned it sent the termination notices to the wrong address.”  PECO argues that its failure to immediately reconnect service after it learned it had sent the termination notices to the Service Address rather than the New York Address, was justified because it had been trying to gain access to Complainant’s property to change the meter for four years without success.  Exc. at 12.  PECO explains that even after it terminated the Complainant’s service, the Complainant made no effort to allow PECO access his meter or to reconnect his service until March 25, 2017.  According to PECO, following the termination, because Complainant refused access to the meter, which was the reason service was terminated in the first place, there was no way to reconnect his service without access to the meter.  Therefore, PECO disagrees with the ALJ’s finding regarding this matter.  Id.

In its Exception No. 4, PECO excepts to the ALJ’s fourth finding that “PECO continued to refuse to reconnect service for a period in excess of five months, knowing its employee caused the problem.”  PECO reiterates its argument that even though it provided the Complainant ample time and opportunity to grant access to the meter, the Complainant refused to allow PECO access to the premises to replace the meter.  Exc. at 13.  PECO argues that the ALJ’s finding fails to acknowledge that the Complainant knew but ignored a PECO technician’s advice for several months that his service could not be restored unless he provided the technician access to the meter.  Id. (citing Tr. at 100).  Hence, PECO objects to the ALJ’s finding that it failed to provide reasonable and adequate customer service when the reason for not reconnecting service to the Complainant was because of the Complainant’s refusal to allow PECO to replace his meter over a five-month period.  Exc. at 13.

		In its Exception No. 5, PECO disagrees with the ALJ’s conclusion that an application of the ten Penalty Factors contained in the Commission’s Policy Statement at 52 Pa. Code § 69.1201, supports the imposition of a civil penalty.  After reviewing the applicable factors, PECO asserts it provided reasonable and adequate service and that its actions in this case therefore do not warrant the $5,000 civil penalty assessed by the ALJ against PECO.  Exc. at 13-15.

Disposition

		Upon our consideration of the record in this proceeding, we will deny PECO’s Exceptions and adopt the ALJ’s Initial Decision, consistent with the following discussion.

Based on our review of the record and the applicable law, we agree with the ALJ and we conclude that PECO’s actions prior to and after the termination of the Complainant’s service in this case constitutes inadequate and unreasonable service.[footnoteRef:7]  Even were we to acknowledge the validity of PECO’s argument that it tried with no success for over four years to gain access to Complainant’s property to replace his meter, the crux of this case is not whether the Complainant refused to grant PECO access to his property but whether PECO properly notified Complainant consistent with 66 Pa. C.S. § 1406, prior to terminating his service on October 18, 2016.  Tr. at 98.  The record evidence indicates PECO did not.  Per the record evidence, on September 25, 2014, the Complainant specifically requested that any future correspondence regarding his electric account with PECO be sent to the New York Address.  Tr. at 12; PECO Exh. 2.  Subsequent to this request, PECO issued several friendly letters and notices to the Complainant requesting access to change his meter.  However, according to the Complainant, contrary to his request, PECO failed to send these letters to the New York Address as expressly directed.  Tr. at 12, 37-38. [7: 	See, I.D. at 13-14.] 


Based on our review of the communications between PECO and the Complainant leading up to the service termination, nothing in the record indicates that PECO ever sent the termination notices to the New York Address as requested although PECO claims it did send notifications to the Complainant’s New York Address.  However, the Complainant has denied receiving any notifications at that address.  Tr. at 12, 37-38, 47-48, 79, 84, 86-87; PECO Exh. 2.  In addition, PECO testified that on October 1, 2015, in an attempt to process the close-out of the Complainant’s gas service, PECO inadvertently reverted to the Service Address as Complainant’s mailing address.  Tr. at 88-92.  PECO further testified “[t]he friendly letters and all correspondence prior to October 1, 2015 were all sent to the New York Address.  Thereafter, correspondence was mailed to the Chester service address.”  Tr. at 116, 117.

We note that, although Complainant has the ultimate burden of proof in this case, PECO has the shifting burden of persuasion to establish that it sent the notifications to the New York Address as requested by Complainant.  We find that PECO has not presented any evidence in this proceeding to support its claim that it sent notifications to the appropriate address prior to termination of Complainant’s service on October 18, 2016.

In its defense, PECO avers it could not have produced letters or notifications that were sent to the Complainant’s New York Address because there was no way it could have kept all the correspondence it sent out to its 1.3 million customers.  Tr. at 80.  Nonetheless, despite this assertion, PECO provided, as Exhibit 9, a letter from PECO’s analyst, Mr. Fred Mahugu, acknowledging the Complainant’s informal complaint filed with BCS on October 31, 2016.  This letter, dated November 1, 2016, was addressed to the Complainant’s Service Address.  Tr. at 107-109; PECO Exh. 9.  As we have indicated, PECO has the burden and it is PECO’s responsibility to demonstrate that it sent the notifications to the appropriate address.  We find that PECO has failed to establish this burden of proof in this matter.  For instance, if, in a bid to support its argument in the instant proceeding, PECO was able to produce a letter issued on November 1, 2016, that was addressed to the Service Address, we see no reason why the Company was unable to produce letters or notifications that it sent to the New York Address, especially given that such letters or notifications would have been issued only two months prior to PECO Exhibit 9.

Based on the foregoing, we are not convinced by PECO’s arguments and we conclude that PECO has failed to provide any credible evidence to support its assertion that the notifications were sent to the appropriate address.

Further, the record evidence indicates that while Complainant was spending time at the Service Address in the summer of 2016, he received PECO’s friendly letter requesting access to his property to change the meter.  According to the Complainant, upon receipt of the letter, he called PECO on June 29, 2016, to schedule an appointment for the meter change, and although the meter change was scheduled for July 11, 2016, the installation of the new meter never occurred.  The Complainant claimed PECO never showed up on that day to change the meter as agreed.  Tr. at 16-17, 18-20, 49-50.  PECO, on the other hand, indicated that its technician showed up for the appointment but could not gain access to the Complainant’s property because the Complainant was not at home.  PECO indicated that its technician called the Complainant’s phone but there was no answer and the Complainant’s voicemail message system was full.  Therefore, PECO’s technician left a card at the property.  Tr. at 95-96; PECO Exh. 2 at 6.
The Complainant stated that after PECO failed to show up for the appointment, he left for jury duty in New York, where he stayed for at least six weeks.  Tr. at 17.  The record evidence indicates that during the period the Complainant was in New York, PECO issued several termination notices to the Service Address instead of directing such notices to the New York Address, prior to terminating Complainant’s electric service.[footnoteRef:8]  Tr. at 16-17, 56-57; 96-98; PECO Exh. 2 at 8.  The Complainant only found out that his service had been terminated when he returned to the Service Address on October 25, 2016.  Tr. at 12-13.  According to Complainant, he found the termination notices in the mail box at the Service Address upon his return from New York.  Tr. at 57. [8: 	PECO sent Complainant a friendly letter requesting access to change his meter on September 23, 2016, a 10-day termination notice on September 28, 2016, and a 72-hour termination notice on October 11, 2016, prior to terminating service on October 25, 2016.  PECO Exh. 2 at 8-9.] 


Therefore, it is clear from the record evidence that after the Complainant’s specific instructions to PECO and prior to terminating the Complainant’s electric service on October 18, 2016, rather than sending the notices to the New York Address as requested by the Complainant, PECO sent the termination notices to the Service Address.  It is also clear from the record that PECO called the Complainant’s telephone number on September 21 and 22, 2016, but did not leave a message identifying itself or indicating the reason for the calls.  Tr. at 96, 112-114; PECO Exh. 2.  Thus, the Complainant never received the termination notices and PECO never properly notified the Complainant about the contemplated termination.  Hence, the record in this case supports the Complainant’s claim.  For these reasons, we agree with the ALJ that PECO failed to properly notify the Complainant consistent with 66 Pa. C.S. § 1406, prior to terminating his electric service.  As such, PECO’s Exception Nos. 1 and 2, are hereby, denied.

With regard to PECO’s Exception Nos. 3 and 4, having established that PECO failed to properly notify the Complainant prior to terminating his electric service, we shall also deny these Exceptions.  The record evidence shows that despite the Complainant’s explanation to PECO’s representatives that he never received the termination notices because they were sent to the wrong address, PECO still required the Complainant to pay a $260 reconnection fee as a condition to reconnect his service.  Tr. at 12-14, 21, 100-103.  While we acknowledge PECO’s argument that it had been trying to obtain access to the Complainant’s property for years to no avail and that it had exhausted all available options to obtain such access to Complainant’s property prior to terminating his service, the issue at hand, as emphasized by the ALJ, is not whether the Complainant failed to provide PECO access to the meter in question but rather PECO’s prohibited actions prior to and after it terminated the Complainant’s electric service on October 18, 2016.  I.D. at 12-15; Tr. at 110-112.

The record evidence indicates that the reason PECO failed to send the termination notices to the proper address was because PECO’s customer service representative had, in the process of closing out the Complainant’s gas account with PECO on October 1, 2015, mistakenly listed the Service Address as the mailing address on Complainant’s electric account.  Tr. at 89, 116, 144-159; PECO Exh. 1.  As a result, despite the Complainant’s clear request on September 25, 2014, that all correspondence pertaining to his electric account be sent to the New York Address, it was PECO’s error that caused subsequent correspondences related to the Complainant’s electric account to be sent to the Service Address rather than the New York Address.  PECO’s testimony shows that it did not change the mailing address back to the New York Address until after March 25, 2017, when it reconnected the Complainant’s electric service.  Tr. at 151-152.

We note PECO’s argument that because the Complainant resides at the Service Address for at least six months during a year, the Complainant should have received the termination notices.  However, the record is clear that during the time PECO was sending the notices to the Service Address, the Complainant was in New York for jury duty.  Tr. at 12-14.  Had PECO sent the termination notices to the New York Address as requested by Complainant, the Complainant presumptively would have received them.  However, as it turned out, the Complainant never received the termination notices from PECO prior to the termination of his service merely because such notices were not sent to the address as had been directed by the Complainant.  Therefore, we find that PECO is at fault for terminating Complainant’s electric service under the facts of this dispute.  We also find that PECO inappropriately required the Complainant to pay the $260 reconnection fee as a condition to have his electric service reconnected when it was PECO that wrongfully terminated the Complainant’s electric service in the first place.

Additionally, in this case, the Complainant’s electric service had been disconnected for five months because of PECO’s mistake.  And despite the Complainant’s plea with PECO that he never received the termination notices, PECO refused to reconnect his service for five months during the winter heating season because the Complainant was unable to afford the $260 reconnection that PECO required.  Tr. at 167-168.  When PECO showed up to replace the Complainant’s meter in February 2017, its technician refused to install the new meter because the Complainant’s existing meter box would not accommodate the new meter and PECO refused to install the new meter until the Complainant obtained a work permit from the local municipality and hired an electrician to replace the meter box.  Tr. at 26.  Although PECO offered to waive the $260 reconnection fee, we find it troubling that PECO made this offer and reconnected the Complainant’s electric service on March 25, 2017, four days after receiving the hearing notice for this case and four days prior to the scheduled hearing in the instant proceeding.  Tr. at 28-29, 167-168.  Therefore, notwithstanding PECO’s waiver of the $260 reconnection fee, we conclude that PECO’s actions in this matter constitutes inadequate and unreasonable service, especially since the Complainant’s electric service never should have been disconnected.  As such, PECO’s Exception Nos. 3 and 4 are also denied.

Finally, with regard to PECO’s Exceptions No. 5, we agree with the ALJ that Sections 3301(a) and (b) of the Code, 66 Pa. C.S. § 3301(a) and (b),permit the Commission to impose a civil penalty for violations of its Statutes, Regulations and Orders.  Here, we shall adopt the ALJ’s analysis of the ten Penalty Factors as the basis for the $5,000 civil penalty against PECO.  See, I.D. at 15-18.  We agree with the ALJ’s ruling that PECO’s failure to properly notify the Complainant about a pending termination and the resulting consequences from this action were serious and warrant a penalty.  Therefore, consistent with the ten Penalty Factors set forth in Section 69.1201(c) of the Commission’s Regulations for determining the level of the penalty that should be imposed, we shall adopt the ALJ’s recommendation of a $5,000 civil penalty against PECO in order to prevent similar future violations from occurring.  I.D. at 18.


Conclusion

Consistent with the foregoing discussion, we shall deny PECO’s Exceptions and adopt the ALJ’s Initial Decision that sustains the Complaint, in part, and imposes a $5,000 civil penalty against PECO due to its violation of Sections 1406 and 1501 of the Code; THEREFORE,

IT IS ORDERED:


1. That the Exceptions of PECO Energy Company, filed on August 21, 2017, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued July 31, 2017, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Wade De Loe, on December 21, 2016, against PECO Energy Company is sustained, in part, and denied, in part, consistent with this Opinion and Order.

4. That PECO Energy Company shall pay a civil penalty of $5,000 due to the violation of Sections 1406 and 1501 of the Public Utility Code by sending a certified check or money order payable to the Commonwealth of Pennsylvania, within thirty (30) days from the date of entry of this Opinion and Order to:

Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17120


5. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

6. That PECO Energy Company is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq.

7. That after PECO Energy Company remits the $5,000 penalty as required by Ordering Paragraph No. 4, above, the Secretary’s Bureau shall mark this proceeding closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: August 23, 2018
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