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OPINION AND ORDER 


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) of Jerry Reed (Complainant) filed on January 29, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on January 5, 2018.[footnoteRef:1]  An Answer to the Petition was filed by West Penn Power Company (West Penn) on February 8, 2018.[footnoteRef:2]  For the reasons stated below we shall deny the Petition. [1: 	As discussed further herein, the filing was labeled “Exceptions,” but was not timely filed.  Thus, we will consider the “Exceptions” as a Petition for Reconsideration and the Replies to Exceptions will be treated as an Answer to the Petition.]  [2: 	The Complainant filed the Petition with the Secretary’s Bureau on January 29, 2018, but did not include a Certificate of Service.  Therefore, the Secretary’s Bureau served a copy of the Petition on West Penn on January 29, 2018, and permitted West Penn to file an Answer to the Petition on or before February 8, 2018.] 


History of the Proceeding

[bookmark: _Hlk519609076][bookmark: _Hlk522004036]On July 17, 2017, the Complainant filed a Formal Complaint (Complaint) with the Commission against West Penn, in which he alleged there were incorrect charges on his bills and that he was overcharged in comparison to his actual usage.  The Complainant also contended that his payment arrangement with West Penn was unaffordable.  For relief, the Complainant requested a more reasonable and affordable payment arrangement.

On August 14, 2017, West Penn filed its Answer (Answer) denying the material allegations in the Complainant.  West Penn contended that the Complainant had an unpaid balance of $6,880.20.  West Penn also asserted that the Complainant had defaulted on prior payment arrangements and that the Complainant is not entitled to a new payment arrangement.  West Penn requested that the Commission dismiss the Complaint or refer the matter to the Office of Administrative Law Judge for mediation.  Answer at 1-2.

A telephonic hearing was conducted by ALJ Salapa on November 28, 2017.  The Complainant appeared pro se and testified in support of his Complaint.  West Penn was represented by counsel and presented the testimony of one witness.  West Penn offered six exhibits, all of which were admitted into the record.  I.D. at 2.

Upon receipt of the fifty-one-page transcript on December 20, 2017, the ALJ issued an interim order closing the record.

On January 5, 2018, the Commission issued ALJ Salapa’s Initial Decision in which the ALJ dismissed the Complaint.  I.D. at 17-18.

As previously noted, the Complainant filed his Petition on January 29, 2018.  West Penn filed its Answer to the Petition on February 8, 2018.

Background

The Complainant resides at 400 Moween Road, Saltsburg, PA (Service Address).  The Complainant first established service at this address on March 9, 1998.  The Complainant resides at the Service Address with his wife and two children, ages 16 and 21.  His older child is a full-time student at Indiana University of Pennsylvania.  The house is 1,800 square feet in size and has a kitchen, living room, dining room, three bedrooms, and a bathroom.  The residence has a stove, microwave, computer, refrigerator, two televisions and hot water heater.  The house is heated with propane and has no air conditioning.  The Complainant testified that he has been unemployed.  The sole income in the household comes from his wife who works as a licensed practical nurse.  The household income for the last three years was consistent and approximately $37,500.  I.D. at 9; Tr. at 6-14.

The Complainant testified that about one to two years ago he contacted West Penn and complained that his bills were higher than his neighbors.  After receiving the complaint, West Penn replaced the Complainant’s electric meter in May or June 2017.  The Complainant testified that his bills have been lower since the meter was changed.  I.D. at 9; Tr. at 7.

During the hearing, West Penn witness, Tammy J. Taylor, reviewed the Complainant’s account statement for the period from November 4, 2015, through November 11. 2017.  According to West Penn’s witness, the Complainant established his service at the service address on March 9, 1998.  On March 14, 2014, West Penn established a new account when the Complainant filed for bankruptcy protection and the balance of $3,978.46 at that time was segregated in pre-petition arrearages in the Complainant’s account.  Subsequently, on December 10, 2014, upon dismissal of the Complainant’s bankruptcy petition, this amount was transferred to the Complainant’s new account.  The Complainant’s total unpaid balance at the time of the hearing was $7,283.56.  I.D. at 10.

	West Penn’s witness stated that during the period covered by the account statement, the Complainant made the following three payments: (1) $596.34 on July 18, 2016; (2) $113.30 on October 9, 2017; and $167.47 on November 7, 2017.  West Penn’s witness indicated that the Complainant made another payment by check in the amount of $223 on August 21, 2016, but the check was returned to the Complainant for insufficient funds on August 25, 2016.  West Penn’s witness also indicated that West Penn sent a ten-day termination notice to the Complainant on October 25, 2017, for an amount representing the undisputed current bill; however, since the Complainant made a payment for the current usage he was not in threat of termination.  I.D. 11; Tr. at 25, 27-28.

	West Penn’s witness also testified that the Complainant was previously enrolled in West Penn’s customer assistance programs (CAP)[footnoteRef:3] during the period from July 2014 through June 7, 2016.  The Complainant was removed from the CAP for failure to recertify his household income.  The Complainant’s current CAP balance is zero.  The Complainant currently does not qualify for admission into the CAP because his household income exceeds the maximum amount necessary to qualify for the CAP.  I.D. 11; Tr. at 26-30; Exh. 2. [3: 	West Penn’s CAP previously was entitled “Low Income Payment and Usage Reduction Program,” and is currently called “Pennsylvania Customer Assistance Program.”] 


	West Penn’s witness compared the Complainant’s electric usage for the period of December 2015 through November 2016 with the current period of December 2016 through November 2017 and indicated that the Complainant’s usage has been consistent.  The witness added that the Complainant’s usage was higher in the winter than in the summer and his usage has increased slightly in 2017.  I.D. 11; Tr. at 34-36; Exh. 4.

	According to West Penn, pursuant to the Complainant’s high bill claim, it removed the Complainant’s electric meter in August 2017.  West Penn’s witness stated that the old meter was tested and found to be operational at a weighted average of 99.87%.  Tr. at 39; Exh. 5.  

	West Penn asserted that it offered the Complainant three payment arrangements on June 4, 2013, October 4, 2013, and May 27, 2014, all of which were breached by the Complainant.  I.D. 11; Tr. at 33; Exh. 3.  

	In addition, West Penn’s witness noted that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on April 14, 2017 at BCS No. 3514319 and was offered a payment arrangement that required the Complainant to pay $383.00 per month.  The payment consisted of a regular budget amount of $205.00 per month for current usage plus $178.00 per month on arrearages.  I.D. at 11; Tr. at 33; Exh. 3.

Discussion

We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on January 25, 2018.  Exceptions were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on January 25, 2018.

As discussed above, the Complainant filed late-filed “Exceptions” on January 29, 2018.  Considering the fact that the “Exceptions” were filed within fifteen days after the date that the Initial Decision became the final action of the Commission and because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Reconsideration of the Commission’s final decision.  52 Pa. Code § 5.572(c).  Consequently, we will treat the “Replies to Exceptions” filed by West Penn as an Answer to the Petition for Reconsideration.

Legal Standards

We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them ….”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the commission.


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

With regard to the Complainant’s allegation that he cannot pay the utility bills as requested, any decision thereon must be consistent with the provisions of the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacted Chapter 14 of the Code, 66 Pa. C.S. §§ 1401, et seq.  Chapter 14 directs how the Commission must establish payment arrangements.  Section 1405 of the Code, 66 Pa. C.S. § 1405, regarding payment arrangements, reads in pertinent part:

   (b) Length of payment arrangements.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

*  *  *

   (d)  Number of payment arrangements.  Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer. 


As noted above section 1405(d) of the Code limits the Commission’s ability to establish more than one payment arrangement for a customer absent a change in income.  Section 1403 of the Code, 66 Pa. C.S. § 1403, defines “change in income” as follows:  

[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.


ALJ’s Initial Decision

In his Initial Decision, ALJ Salapa addressed two issues raised by the Complainant – (1) that the Complainant was being overcharged and (2) the Complainant’s request for a payment arrangement.  In both instances, as discussed infra, the ALJ found that the Complainant failed to carry his burden of proof on both.  I.D. at 13, 17.  The ALJ made fifty-one Findings of Fact and reached eight Conclusions of Law.  I.D. at 2-7, 17-18.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	With regard to the Complainant’s high bill claim, the ALJ noted that West Penn’s witness testified that after receiving the Complainant’s complaint of high bills it replaced the Complainant’s electric meter with a new meter.  Prior to the installation, the meter was tested and found to be accurate and within 2% margin of error allowed by the Commission’s regulations.[footnoteRef:4]  The ALJ also noted that West Penn’s witness testified that it tested the Complainant’s old meter and the test indicated that the meter was running accurately, and within the 2% margin of error allowed by the Commission’s regulations. West Penn witness concluded that the meter was accurately recording the Complainants usage of electricity.  I.D. at 13. [4: 	The Commission’s Regulations require that a meter fall within a range of 98 percent to 102 percent accuracy.  52 Pa. Code § 59.21(e)(3) and (f)(1).] 


	The ALJ also noted that although the Complainant had asserted that his bills were higher than his neighbors, but that he failed to produce any evidence of their bills or evidence that the neighbors' house is the same size or has the same electric appliances.  The ALJ also noted that Complainant’s potential for electric usage was not low.  Accordingly, the ALJ concluded that the Complainant had failed to establish by a preponderance of evidence that West Penn has overbilled the Complainant for his electric service.  I.D. at 13.

	The ALJ noted that the Complainant is not entitled for a new payment arrangement since he defaulted on the BCS issued payment arrangement by failing to timely appeal its decision that was made on May 17, 2017 or begin making payments as ordered by the BCS.  I.D. at 15.

	With regard to the payment arrangement issue, the ALJ provided a discussion of the provision under which the Commission can establish a payment arrangement.  The ALJ also noted that pursuant to Section 1405(d) the Complainant would be entitled to another payment arrangement only if he had suffered a change in income.  I.D. at 15 (citing 66 Pa. C.S. § 1405(d).  Section 1403 of the Code defines “Change in Income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% of the federal poverty level.

	The ALJ also noted that the Complainant testified that the Complainant is unemployed and that only his wife works as an LPN and earns $37,500 per year and his household income has remained relatively stable during the last three years.  The ALJ also found that the Complainant had experienced a slight decrease of income from $3,400, per month, at the time of BCS decision on May 17, 2017, to $3,125 per month, at the time of the hearing.  I.D. at 16; West Penn Exh. 3.  The ALJ found this to be less than the ten percent decrease (3,400x10% = 340),[footnoteRef:5] and not considered legally significant to qualify for another payment arrangement under Section 1403 of the Code, 66 Pa. C.S. § 1403 and §1405(d).  I.D. at 16. [5: 	According to the ALJ, a ten percent reduction in the Complainant’s income amounts to a monthly income of less than $3,060.  The ALJ used ten percent to calculate the decrease in income since the Complainant’s income was within the 200 percent of the Federal poverty level.  We take administrative notice that the Federal poverty level for four persons for 2017 was $24,600.  ] 


	The ALJ also noted that pursuant to Section 1405(e) of the Code, 66 Pa. C.S. §1405(e), a payment arrangement can be reinstated in limited circumstances, when there is “significant change in circumstances”.  I.D. at 16-17 (citing 66 Pa. C.S. §1405(e)).  Section 1403 of the Code defines “significant change in circumstances” as follows:

“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less then 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.


66 Pa. C.S. § 1403.

	The ALJ noted that the Complainant testified that his household had not suffered a catastrophic illness or damage to or loss of the residence or an increase in the number of dependents; therefore, the Commission may not reinstate the BCS payment arrangement.  I.D. at 17.

	For all of the above reasons, the ALJ dismissed the Complaint stating that the Complainant failed to establish by a preponderance of the evidence that he is entitled to a Commission-ordered payment arrangement, and that the full balance in his account is due and payable.  I.D. at 17.

Petition and Answer

	The Complainant’s Petition consists of one type-written sheet that simply notes that he would like to file an exception in this case due to unforeseen circumstances and change in income.  The Petition does not specifically contest any conclusions or Finding of Facts in the ALJ’s Initial Decision.  

	In reply, West Penn first contends that the Complainant’s “Exceptions” are not in compliance with Section 5.33(b) of the Commission’s Rules of Administrative Practice and Procedure.  West Penn further contends that it is not clear when the Complainant states there are “unforeseen circumstances or a change in income” whether the Complainant is attempting to present new evidence after the record has closed.  West Penn submits that to the extent the Complainant is attempting to present new evidence after the close of the record, the Commission should decline to consider the Complainant’s request pursuant to Section 5.431(b) of the Commission’s Regulations.[footnoteRef:6]   [6: 	Section 5.431(b) states: “After the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.”] 


	In addition, West Penn avers that it is unclear whether the Complainant is taking issue with the ALJ’s extensive analysis in his Initial Decision of the Complainant’s situation concerning the “change in income” and “significant change in circumstances.”  If the Complainant is objecting to the ALJ’s analysis, West Penn replies that the ALJ’s Initial Decision is amply supported by substantial evidence in the record and is consistent with the Code which provides that the Commission may not extend a defaulted payment arrangement or order a utility to enter into a second or subsequent payment arrangement with a customer once the customer has defaulted on a payment arrangement.  Id. at 3.

[bookmark: _Hlk522001821]	For the reasons stated above, West Penn requests that the Commission deny the Complainant’s Petition because the Complainant made no allegations in the Petition that the ALJ made any error of law or abused his discretion in any manner.  Id. at 7.

Disposition

		We will deny the Petition on the grounds that it fails to meet the Duick standards.  We see no new or novel arguments, or any considerations which were apparently overlooked, when the ALJ’s decision became the final action of the Commission at the end of the period for filing Exceptions. 

Chapter 14 applies to complaints alleging inability to pay and requests for Commission-issued payment arrangements.  This law provides strict guidelines that the we must follow in handling customer complaints.  Under Chapter 14, we may grant one payment arrangement.  66 Pa. C.S. § 1405(b).  Absent a change in income, we cannot grant a second or subsequent payment arrangement if the customer defaulted on the first payment arrangement.  66 Pa. C.S. § 1405(d).  In this case, nothing in the record reflects that the Complainant experienced a change in income.

In light of the above, we concur with the ALJ’s analysis and conclusions, as well as his decision to dismiss the Complaint based on the Complainant’s failure to carry his burden of proving that he is entitled to another Commission-issued payment arrangement.  The statutory criteria under Sections 1403 and 1405(d) of the Code, 66 Pa. C.S. §§ 1403 and 1405(d), prohibit us from establishing a second payment arrangement in this case because the Complainant has already been granted a Commission-issued payment arrangement and the Complainant has not demonstrated a change in income that would permit us to issue the Complainant a second payment arrangement or to extend his existing payment arrangement.

The ALJ also properly found that the Complainant did not satisfy the requirements for extension of payment arrangements under “significant change in circumstances” under 1405(e) of the Code, since there was no record of a catastrophic illness, damage or loss of his residence or an increase in the number of dependents.

Conclusion

Upon our review and consideration of the record evidence, we shall deny the Complainant’s Petition, consistent with the foregoing discussion; THEREFORE;

IT IS ORDERED:

1.	That the Petition for Reconsideration filed by Jerry Reed on January 29, 2018, to the Initial Decision of Administrative Law Judge David A. Salapa is denied, consistent with this Opinion and Order.

2.	That this case be marked closed. 

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 23, 2018

ORDER ENTERED:  August 23, 2018
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