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Stephanie Maxwell								     C-2017-2607397

	v.

Philadelphia Gas Works  


OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Stephanie Maxwell (Complainant or Ms. Maxwell), filed on May 30, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on January 30, 2018.  Philadelphia Gas Works (PGW or Company) did not file Replies to Exceptions.  For the reasons stated below, we deny the Complainant’s Exceptions, affirm the Initial Decision and dismiss the Complaint, with prejudice, consistent with this Opinion and Order.
History of the Proceeding

		On May 30, 2017, Ms. Maxwell filed a Formal Complaint at Docket No. C‑2017-2607397 (Complaint), alleging that she is unable to pay her gas bills and that she has a reliability, safety, or quality problem with her natural gas service.  As relief, Ms. Maxwell requested an affordable payment arrangement.

		PGW filed an Answer to the Complaint on June 23, 2017, denying the material allegations of the Complaint and admitting that the Company issued a termination notice to the Complainant’s service address due to the Complainant’s failure to make a payment in accordance with her most recent Company-issued payment arrangement.  Such payment arrangement was issued by the Company as a formal settlement to the Complainant’s prior formal complaint filed with the Commission at Docket No. C-2016-2575653.  Answer ¶¶ 4, 5.

		The hearing convened as scheduled on September 13, 2017.  The Complainant appeared pro se and testified on her own behalf.  PGW was represented by counsel who presented the testimony of one witness and offered three exhibits which were entered into evidence.  

During the hearing, PGW’s counsel made an oral motion to dismiss the portion of Ms. Maxwell’s Complaint alleging a billing problem with her gas service that occurred between 1996 and 2007, which is before the relevant statute of limitations, which is three years preceding her complaint, which for purposes of the Complaint would be May 30, 2014, and beyond.  Tr. at 8.  The ALJ granted the oral motion.  Tr. at 10.  Later in the hearing, the Complainant indicated her agreement to limit the prosecution of her claims in the Complaint to address only her request for a payment arrangement, and nothing else.  Tr. at 21. 
The hearing resulted in a fifty-four-page transcript.  The record was closed upon receipt of the transcript on October 17, 2017.

		In the Initial Decision, issued January 30, 2018, ALJ Vero dismissed the Complaint, in its entirety, with prejudice,[footnoteRef:2] on the basis that the Complainant failed to meet her burden of proof that she qualifies for a payment arrangement. [2: 	A dismissal with prejudice means that the Complainant is barred from filing another complaint with the Commission raising the same issues or claims as raised in the dismissed complaint.] 


		As previously noted, the Complainant filed Exceptions on February 9, 2018.  PGW did not file Replies to Exceptions.  

Discussion

Legal Standards

Responsible Utility Customer Protection Act (Chapter 14)

The Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Public Utility Code (Code), at 66 Pa. C.S. §§ 1401 – 1419, applies to complaints alleging inability to pay and requesting Commission-ordered payment arrangements.  A “payment arrangement” is defined as: “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. § 1403. 

Section 1405(a) makes explicit the power of the Commission to investigate payment disputes between a public utility and its applicants and customers.  It also makes explicit the Commission’s authority to establish at least one payment arrangement per customer subject to the limitations of Section 1405.[footnoteRef:3]  See 66 Pa. C.S. § 1405(a).   [3:  	The Commission’s power to establish a payment arrangement is not limited by the fact that the customer previously received a utility-issued payment arrangement.  See Chapter 14 Implementation, Reconsideration of Implementation Order, Docket No. M-0004180F0002 (Order entered October 27, 2005).] 


Section 1405(a) states as follows:

(a)	General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.


66 Pa. C.S. §1405(a).

While Section 1405(a) generally authorizes the Commission to issue a payment arrangement for a customer, it does not require it.  Thus, the issuance of a payment arrangement by the Commission pursuant to Section 1405(a) is an exercise of the Commission’s discretion.  See Susan Hewitt v. PECO Energy Co., Docket No. F‑2011-2273271 (Order entered September 12, 2013) (Hewitt) at 11-12.  We exercise such discretion judiciously, particularly in mixed-arrearage cases, out of concern for the rate burden to be borne by other customers due to a utility’s uncollectible expense resulting from unpaid customer arrearages, See Alfredo Caraballo v. PPL Electric Utilities Corporation, Docket No. C-2017-2615246 (Order entered April 5, 2018) 
(Caraballo) at 16.  In exercising our discretion to issue a payment arrangement, we typically examine the customer’s demonstrated payment history, or lack thereof, and compliance history with utility-issued payment arrangements.  Caraballo at 16 (citing Hewitt).

Section 1405(c) provides an express limitation to the Commission’s general power to grant a payment arrangement.  Specifically, it prohibits the Commission from establishing a payment arrangement where the customer’s unpaid arrears result from unpaid rates billed under a utility’s customer assistance program or “CAP”.  66 Pa. C.S. § 1405(c); see also Hewitt. 

Section 1405(c) states: 

Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.


66 Pa. C.S. § 1405(c) (emphasis added).  

A “customer assistance program” is defined as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household 
income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.


66 Pa. C.S. § 1403.

Although the term “customer assistance program rates” is not itself a defined term under Chapter 14 of the Code, we have previously recognized such term as including rates charged to customers currently enrolled in CAP programs, including rates for current service and rates for deferred pre-CAP arrearages, and arrearages that accumulated while a customer formerly was enrolled in a CAP program, given that these arrearages accumulated from the non-payment of customer assistance program rates.  See Hewitt at 10.

[bookmark: _Hlk521923541]For any customer who defaults on a Commission-issued payment arrangement, the customer may receive relief from the Commission if the customer demonstrates a “change in income” or a “significant change in circumstance.”  66 Pa. C.S. § 1405(d), (e).

 A “change of income” is defined as follows: 

A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.


66 Pa. C.S. § 1403. 

A “significant change in circumstance” is defined as follows: 

Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level: 

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. 

(3) Loss of customer’s residence. 

(4) Increase in the customer’s number of dependents in the household. 


66 Pa. C.S. § 1403.

If the payment-defaulted customer establishes that he/she experienced a “change in income” since the time of the previously Commission-ordered payment arrangement, the Commission is authorized to exercise its discretion and grant a second or subsequent payment arrangement to the customer. 66 Pa. C.S. § 1405(d).

If the payment-defaulted customer establishes that such payment default was a result of a “significant change in circumstance,” the Commission is authorized to reinstate, and extend the remaining term for a period of six months, the previously Commission-ordered payment arrangement.  66 Pa. C.S. § 1405(e).

In either case, however, the Commission will examine all relevant circumstances related to the payment-defaulted customer, as noted above, to ensure that the granting of the appropriate relief is a prudent exercise of our discretion.

Burden of Proof

As the proponent of a rule or order, the complainant bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the complainant must show that the respondent is responsible or accountable for the problem described in the complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a “preponderance of the evidence.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Id.  If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  

Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be 
entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson v. Pa. Pub. Util. Comm’n, 4443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd. 501 Pa. 443, 461 A.2d 1234.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the ultimate fact-finder may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber.

Substantial Evidence

Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa.C.S. § 704.  “Substantial evidence” is an appellate standard of review and not a standard of evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.   More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

ALJ’s Initial Decision

In the Initial Decision, the ALJ made eighteen Findings of Fact and reached eight Conclusions of Law.  I.D. at 2-4 and 9-10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The ALJ noted that the Complainant alleged her inability to pay her gas bills to PGW and the requested relief in the form of a Commission-ordered payment arrangement.  I.D. at 4.

The ALJ noted that the Complainant’s current household consists of six individuals:  three adults and three children.  The ALJ found that the Complainant’s total household income is $960 per month, which is comprised of $755.00 per month in Supplemental Security Income received by her son, and $102.50 biweekly received by the Complainant from the Department of Human Services.  I.D. at 5-6 (citing Tr. at 17-18).

The ALJ also found that the last actual payment made by Ms. Maxwell toward her PGW account was made on October 1, 2008.  I.D. at 6 (citing Tr. at 29‑30).  The ALJ noted that the remainder of payments in the Complainant’s account consisted of grant payments or returned checks due to insufficient funds.  During the period of June 20, 2014, to September 13, 2017, one CRISIS and four LIHEAP grants were deposited in the Complainant’s account.  I.D. at 6 (citing Tr. at 27-28, PGW Exhibit 1).  During that same period, the ALJ found that the Complainant submitted five payments to PGW, which were all cancelled or returned due to insufficient funds.  I.D. at 6 (citing Tr. at 27, 29, PGW Exhibit 1).

The ALJ noted that, from 2002 to 2017, the Complainant filed seventeen informal complaints with the Commission’s Bureau of Consumer Services and three Formal Complaints with the Commission at Docket Nos. F-2015-2486874, C-2016-2575653, and C-2017-2607397.  I.D. at 6 (citing Tr. at 31, PGW Exhibit 2).  The Formal Complaints were resolved through settlement agreements involving payment arrangements with PGW.  However, the Complainant failed to honor the terms of each of the settlement agreements.  I.D. at 6 (citing Tr. at 31, 33). 

Regarding payment arrangements, the ALJ noted that the Complainant entered into and defaulted on five Company-issued payment arrangements between 2002 and 2017.  The ALJ also noted that the Commission previously issued a payment arrangement on the Complainant’s behalf on March 9, 2005, and that the Complaint defaulted on this Commission-issued payment arrangement.  I.D. at 4; Findings of Fact Nos. 14-15; I.D. at 6 (citing Tr. at 32, 40, 49-50).  

The ALJ noted that the Complainant’s outstanding balance with PGW was $10,059.30, and $4,484.64 of that balance consisted of arrearages accumulated during the Complainant’s participation in PGW’s Customer Responsibility Program (CRP) from August 13, 2013, through April 16, 2016.  I.D. at 6-7 (citing Tr. at 26, 35, 37, PGW Exhibit 1).  The ALJ noted that PGW’s CRP meets the definition of “Customer assistance program” as found in 66 Pa. C.S. § 1403.  The ALJ explained that the Commission has no authority to establish a payment arrangement on amounts subject to CAP rates and, therefore, cannot establish a payment arrangement on the portion of the Complainant’s outstanding balance that consists of CAP arrears.  Thus, the ALJ denied the Complainant’s request for a payment arrangement on the balance that was subject to CAP rates and concluded that the Complainant must pay the $4,484.64 balance associated with CAP arrears, pursuant to 66 Pa. C.S. § 1405(c).  I.D. at 7.  I.D. at 7 (citing Hewitt v. PECO Energy Co., Docket No. F-201102273271 (Order entered September 12, 2013)).  

Regarding the customer’s request for a payment arrangement for the non-CAP portion of the Complainant’s arrearage, or the $5,574.66 remaining balance, the ALJ noted that the last good payment that PGW received from the Complainant was in October 2008.  The ALJ opined that over the last ten years, beyond applying for grants, the Complainant exercised little good-faith effort to pay for her gas service.  The ALJ opined further that the Complainant previously entered into Company-issued payment arrangements and settlement agreements without an intention of honoring them and has submitted a series of bad checks in lieu of payments.  I.D. at 8-9.

The ALJ, therefore, concluded that the Complainant failed to carry her burden of proving by a preponderance of the evidence that she qualifies for a subsequent payment arrangement and denied the Complainant’s request for a payment arrangement on the non-CAP portion of her outstanding balance with PGW.  I.D. at 9.  The ALJ explained that the Complainant must pay PGW for the gas she consumed because, by law, a public utility is entitled to receive payment for the service it provides.[footnoteRef:4]  Otherwise, customers’ unpaid bills are included in the utility’s uncollectible expenses and ultimately paid by the remaining ratepayers.[footnoteRef:5]  I.D. at 9.  [4: 		See, Scaccia v. West Penn Power Company, 55 Pa. PUC 637 (1982).]  [5: 		See, Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988).] 


Exceptions 

We note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Complainant’s Exceptions consist of a single handwritten page in which she generally expresses her disagreement with the ALJ’s ruling.  The Complainant reiterates her contention that she is unable to make payments and repeats her request for a payment arrangement.  Exc. at 1.

Disposition

		Upon our review and consideration of the record evidence and the Complainant’s Exceptions, we affirm the conclusion of the ALJ that we lack the authority to establish a payment arrangement on the CAP portion, or the $4,484.64, of the Complainant’s outstanding arrearage.  See 66 Pa. C.S. § 1405(c).  Nothing in the Complainant’s Exceptions challenged the ALJ’s conclusion of law or analysis with respect to the CAP-portion of the Complainant’s mixed arrearage.

As for the non-CAP portion of the arrearage, or the $5,574.66, the record shows that Complainant received a Commission-issued payment arrangement in 2005, on which she defaulted.  Tr. at 40.  Thus, this is not a case involving the Complainant’s request for a first or initial payment arrangement.  Rather, it is a request by the Complainant for a second or subsequent payment arrangement.  As noted, for any customer who defaults on a Commission-issued payment arrangement, the customer may receive relief from the Commission if the customer demonstrates a “change in income” or a “significant change in circumstance.”  66 Pa. C.S. § 1405(d), (e).  However, as discussed, infra, the Complainant did not make a showing of either a “change in income” or a “significant change in circumstances” after defaulting on the previously Commission-ordered payment arrangement.

First , the Complainant failed to demonstrate that she experienced a “change in income” since 2005.  Tr. at 41-42.  Rather, the record indicates that her income increased.  In this regard, the record shows that in 2005, the Complainant estimated her income to be approximately $371 biweekly, or $742 monthly, from the Department of Human Services.  Tr. at 41.  She testified that her income at the time of the hearing consists of $102.50 biweekly from the Department of Human Services and $755 per month in her son’s Supplement Security Income, for a total of $960 per month.  Tr. at 18; Findings of Fact Nos. 4-5.  Accordingly, because the Complainant showed an increase, rather than a decrease, in income, she has not established the statutory requirement or threshold to warrant relief.  66 Pa. C.S. § 1405(d).  Indeed, due to this failure, it is unnecessary, and thus we shall refrain from, addressing the second step of our analysis that would determine whether granting a second payment arrangement to the Complainant is a prudent exercise of our discretion under the circumstances of the case.  

Second, the Complainant similarly failed to demonstrate that she defaulted on her 2005 Commission-issued payment arrangement “as a result of a significant change in circumstances.”  66 Pa. C.S. 1405(e).  Thus, we find that there is no record evidence to support a reinstatement of her 2005 payment arrangement.

		Based on the foregoing, we shall deny the Complainant’s Exceptions, affirm the ALJ’s Initial Decision and dismiss the Complaint, with prejudice.  As stated above in this Order, a dismissal with prejudice means that the Complainant is barred from filing another complaint with the Commission raising the same issues or claims as raised in the dismissed complaint. 

Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we shall affirm the ALJ’s Initial Decision, deny the Complainant’s Exceptions and dismiss the Complaint, with prejudice, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Stephanie Maxwell on February 9, 2018, are denied.

2.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued on January 30, 2018, is adopted.

3.	That the Formal Complaint filed by Stephanie Maxwell against Philadelphia Gas Works on May 30, 2017, at Docket No. C-2017-2607397, is dismissed with prejudice, and the Complainant is barred from filing another formal complaint with the Public Utility Commission raising the same issues or claims as raised in the Formal Complaint filed on May 30, 2017, in this docket.

4.	That the proceeding at Docket No. C-2017-2607397 be marked closed. 

[image: ]							BY THE COMMISSION,	
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 23, 2018  

ORDER ENTERED:  August 23, 2018
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