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Metropolitan Edison Company




OPINION AND ORDER


BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on April 11, 2018, granting the Motion of Metropolitan Edison Company (Met-Ed) to Dismiss the Complaint of Craig Jackson with prejudice.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse the Initial Decision of ALJ Buckley and remand the Complaint to the Office of Administrative Law Judge for an evidentiary hearing, consistent with this Opinion and Order.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On August 28, 2016, Craig Jackson (Complainant) filed a Formal Complaint against Met-Ed, alleging that Met-Ed had not adhered to a consistent policy for cutting trees, harassed him due to his race, failed to restore his property following vegetation management, and requesting that Met-Ed be prohibited from spraying chemicals on the property.

		On September 26, 2016, Met-Ed filed an Answer and New Matter denying any violation of the Code or the rules and regulations of the Commission.  Also on September 26, 2016, Met-Ed filed a Preliminary Objection to which the Complainant filed an Answer on October 4, 2016.  The Parties both appeared before ALJ Buckley on February 7, 2017.  The ALJ continued the matter based on a determination that it was not ready to be heard.

		A Second Prehearing Order was issued on February 9, 2017, in which the ALJ stated that the Commission does not have the authority to order the payment of damages.  The ALJ also indicated that the Commission does not have the jurisdiction or authority to resolve allegations of harassment due to race; to discipline utility personnel for alleged harassment due to racial profiling, to direct the discipline or termination of utility employees, or to make any determination except whether the utility has violated specific provisions of the Code or the rules and regulations of the Commission.  The Second Prehearing Order also directed the Complainant to amend and augment his original Complaint to state, with specificity, which of his properties were affected by Met-Ed’s alleged conduct, because up to that point the Complainant had refused to do so despite repeated requests from Met-Ed.[footnoteRef:2]  The Complainant was encouraged to supply any additional relevant factual statements in the amended complaint that would allow the presiding officer and the Commission to understand the case and for Met-Ed to present its defense. [2: 	The Complaint lists 275 Frutchey Court in Mount Bethel as the Complainant’s address and does not refer to any other property.] 


		On March 20, 2017, a further hearing Notice was issued setting April 18, 2017, as the date for an evidentiary hearing.  On April 11, 2017, having been apprised by counsel for Met-Ed that the Complainant failed to comply with Met-Ed’s discovery requests, and being aware that no amended complaint had been filed, the ALJ set forth in a Third Prehearing Order the potential consequences for failure to respond to discovery and for failure to comply with the Orders of a presiding officer.  Also, on April 11, 2017, a hearing Notice was issued setting April 13, 2017, as the date for another telephonic prehearing conference.  The purpose of the hearing was to address the Complainant’s failure to reply to Met-Ed’s discovery requests, to object to those requests, or to comply with the requirements of the Second Prehearing Order.  That prehearing conference was held on April 13, 2017.

		At that prehearing conference, both Parties agreed with the presiding officer that the Formal Complaint was based on Section 1501 of the Code, 66 Pa. C.S. § 1501, Character of service and facilities, in that the Complainant’s issues centered on Met-Ed’s conduct of its vegetation management program on the Complainant’s property.  It was also determined that the property at issue is located at 275 Frutchey Court, Mount Bethel, Pennsylvania.  Tr. 5-9.  The Parties discussed whether the Complainant would offer exhibits at hearing.  The Complainant referred to three documents about vegetation management, one of which was a Met-Ed exhibit.  After an extended but ultimately unproductive discussion between the ALJ, Met-Ed’s counsel, and the pro se Complainant on matters concerning the need to answer interrogatories, whether a party could utilize another party’s exhibit as their own, and a discussion of hearsay, counsel for Met-Ed moved to dismiss the Complaint due to the Complainant’s refusal to answer interrogatories.

			On May 5, 2017, Met-Ed filed a Motion to Dismiss endorsed with a Notice to Plead.  The Complainant did not file a response.  By Initial Decision issued April 11, 2018, the ALJ granted Met-Ed’s Motion to Dismiss the Complaint, with prejudice.

Discussion

		This case presents the important question of the Commission’s jurisdiction under the Code to adjudicate complaints where racial or other unreasonable discrimination is alleged in the context of the utility’s provision of utility service or as to utility rates.  Because the ALJ concluded in his Second Prehearing Order issued on February 9, 2017, that the Commission lacked jurisdiction to consider the Complainant’s allegations of racial discrimination related to Met-Ed’s provision of utility service, we shall reverse the Initial Decision of the ALJ and remand the Complaint to the Office of Administrative Law Judge for further hearing, consistent with this opinion and order.

A. Legal Standards

In rendering decisions under the Code, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard. Amir v. PECO Energy Company, Docket No. C-2010-2190024(Order entered January 13, 2011).

A public utility has a duty to maintain safe, adequate and reasonable service and facilities and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  In particular, Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

§1501.  Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions 
or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.


66 Pa. C.S. § 1501.

The term “service” is defined broadly under Section 102 of the Code, in relevant part, as follows:

[bookmark: _Hlk521919399]“Service.” Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under this part to their patrons, 
employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . . 


66 Pa. C.S.§ 102.

		The affirmative duty of every public utility to provide service in a manner which is free from discrimination is established by Section 1502 of the Code, 66 Pa. C.S. §1502.  The utility’s duty is stated specifically to prohibit unreasonable discrimination in the provision of public utility service to any person, corporation or municipal corporation.  Section 1502 provides:

No public utility shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation, to any unreasonable prejudice or disadvantage.


Id. (emphasis added).

		Long standing legal precedent dictates that the Commission has exclusive jurisdiction to adjudicate allegations of a utility’s failure to meet its obligations under the Code.  Our jurisdiction, therefore, necessarily extends to allegations of discrimination of any kind by a public utility in rates and/or services.  Philadelphia Electric Company v. Pennsylvania Human Relations Commission, 290 A.2d 699 (Pa. Cmwlth. 1971).  Further, our regulations specifically prohibit discriminatory practices in certain industries including taxicab and generation supply services. See, 52 Pa. Code §§30.75 and 111.12.

[bookmark: _Hlk521920961]		This Commission’s authority to regulate public utilities and enforce the duties of a public utility arising under the Code, including the duty to provide service free from discrimination, extends to the imposition of civil penalties for violations of the Code.  Under Sections 3301(a) and (b) of the Code, the Commission may levy a fine of up to $1,000 per day for continuing violations of Code.  66 Pa. C.S. § 3301.  The Commission has set forth, in a statement of policy, the factors and standards for evaluating a violation of the Code, if one is found, to determine appropriate civil penalty amounts.  See, 52 Pa. Code § 69.1201(c).

B. Scope of Commission Authority under the Public Utility Code

		At the outset it should be noted that the Complainant in this matter is acting pro se, and therefore, the ALJ’s decision to dismiss the complaint with prejudice, which operates as a future bar to any claim raised in the Complaint, was rendered in the context of an individual acting without the benefit of legal counsel.  Given that the Complainant is acting pro se, it is in the public interest that we allow the Complainant a full and fair opportunity to be heard. See, Amir v. PECO Energy Company.

		That stated, we also note that the Complainant’s conduct in this case has, at times, appeared to be uncooperative in the hearing process, and may be considered to have been antagonistic toward Met-Ed personnel.  While, in the interest of justice, this Commission will endeavor to ensure a pro se litigant is afforded due process and has a full and fair opportunity to be heard, that does not absolve a pro se litigant from the obligation of reasonable conduct.

		The question of adequate due process arises in the present case where the ALJ’s Second Prehearing Order limited the scope of the hearing to preclude the Complainant’s allegations regarding Met-Ed’s discrimination in the provision of utility service.  The ALJ concluded that discrimination by a utility in the provision of utility service is not a violation of the Code, and that the Commission does not have jurisdiction under the Code to enforce the utility’s duty to provide reasonable service free from discrimination.  ALJ Buckley stated:

[T]he Commission does not have the jurisdiction or authority to resolve allegations of harassment due to race, to discipline utility personnel for alleged harassment due to racial profiling, or to make any determination save whether the utility has violated specific provisions of the Code or the rules and regulations of the Commission.  The Preliminary Objection is granted, in part, in that relief that is beyond the jurisdiction and authority of the Commission to order will not be entertained.


Second Prehearing Order of ALJ Buckley, issued February 9, 2017, at 7. (emphasis in original).  Therefore, by order, the ALJ precluded any consideration of Complainant’s allegations, whether for racial discrimination or otherwise, pertaining to unreasonable treatment of the Complainant by the utility in performing its vegetation management program.

		We believe the ALJ’s conclusion that allegations of discrimination in the provision of service is not a violation of the Code is in error.  Section 1501 expressly requires that the utility’s provision of service be conducted in a reasonable manner.  Section 1502 expressly provides that a utility may not discriminate in any manner in the provision of utility rates and service.  Therefore, the Code prohibits any discrimination, racial or otherwise, in the utility’s provision of service.

		Further, Section 102 of the Code broadly defines the term “service” to encompass “any and all acts done, rendered, or performed” in the performance of a utility’s duties under the Code toward either a customer or a member of the public.  Therefore, the Commission’s authority to enforce violations of a utility’s obligation to render service free from discrimination under Sections 1501 and 1502 of the Code, by definition, includes the utility’s conduct in performing vegetation management.  The facts may or may not support the Complainant’s allegations of unreasonable treatment by the utility.  However, the ALJ’s Second Prehearing Order expressly precluding any consideration of facts related to those claims was in error and, therefore, must be reversed.

		To be clear, the Commission has primary legal authority to address allegations of discrimination in a utility’s provision of service, whether racial or otherwise.  While the ALJ is correct to conclude that the Code does not authorize the Commission to award civil damages or dictate the utility’s hiring/firing of its employees, the ALJ erred in concluding that the Commission has no jurisdiction to consider the question of whether a utility discriminated in the provision of rates and/or service.  To the contrary, as noted, the Code expressly precludes discrimination of any kind in the provision of utility rates and service. See, 66 Pa. C.S. §1501 and 66 Pa. C.S. §1502.

		Our enforcement power to ensure that utilities provide reasonable service includes the power to impose civil penalties if a utility is found to have violated that duty.  Under the Commission’s policy for evaluating violations of the Code set forth at 52 Pa. Code § 69.1201(c), intentional discrimination on a racial basis, or otherwise, by a utility in the provision of service would be an egregious violation of the duty to provide reasonable service under the Code.  It is well within our enforcement power to impose civil penalties for violation of that duty under Sections 1501 and 1502 of the Code, if such a violation is found to have occurred.

		In addition, the Complainant affirmed that the property at issue is the property listed on his Complaint form, and he also answered the question of which exhibits he plans to utilize at hearing.[footnoteRef:3]  With this information, Met-Ed is in a position to defend the claim at hearing.  We realize that the Complainant is not an attorney and should not be expected to plead his case and respond to counsel in the way that someone trained in the law would.[footnoteRef:4]  With that said, we caution the Complainant that he should fully avail himself of the opportunity afforded on remand, and to the best of his ability,  produce information necessary for the adjudication of his claims when it is requested. [3: 	There may be confusion on the Complainant’s part with regard to sponsoring an exhibit and cross-examining the opposition regarding its exhibits.]  [4: 	This Commission has long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules.  Carlock v The United Telephone Co. of PA, Docket No. F‑00163617 (Order entered July 14, 1993).  Additionally, we have stated that it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Amir V. Williams v PECO Energy CO., Docket No. C-2010-2190024 (Order entered January 13, 2011).] 


		Finally, because the ALJ’s Second Prehearing Order misstates the law regarding the scope of our authority and thereby precluded the Complainant’s opportunity to present allegations of unreasonable treatment by the utility, the ALJ’s Initial Decision must be reversed.  Thus, we shall remand the Complaint to our Office of Administrative Law Judge for further hearing to allow the Complainant a full and fair opportunity for the allegations to be heard.  Likewise, Met-Ed is also entitled to the full and fair opportunity to refute the Complainant’s allegations based on the developed record.

Conclusion

Based upon the foregoing discussion, we shall reverse the ALJ’s Initial Decision and remand the Complaint to the Office of Administrative Law Judge for such further hearings, as may be necessary, and the issuance of an Initial Decision on Remand; THEREFORE, 

IT IS ORDERED:

That the Formal Complaint filed on August 28, 2016, by Craig Jackson, against Metropolitan Edison Company, at Docket No. C-2016-2565262, is remanded to the Office of Administrative Law Judge for such further hearings, as may be necessary, and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order.

BY THE COMMISSION,
[image: ]




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 2, 2018

ORDER ENTERED:  August 27, 2018
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