BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Wilbert Young 					:
							:
[bookmark: BMDocketNumber]	v.						:		C-2018-3001031
							:
Duquesne Light Company				:



ORDER GRANTING IN PART AND DENYING IN PART
THE MOTION OF DUQUESNE LIGHT COMPANY
FOR JUDGMENT ON THE PLEADINGS


On April 4, 2018, the Complainant, Wilbert A. Young (Complainant or Mr. Young), filed a formal complaint against Duquesne Light Company (Duquesne).  On his formal complaint form, Mr. Young checked the boxes indicating that the utility is threatening to shut off his service or has already shut off his service, and that he would like a payment arrangement.  By way of relief, Mr. Young requested a payment arrangement “and time to catch up on all of the payment.”  He further stated that he fears for his safety because he lives alone and has some health issues.  

		On April 30, 2018, Duquesne filed an answer, new matter and preliminary objections (POs).  In its answer, Duquesne admitted that it sent a termination notice to the Complainant but denied that it was in any way improper.  Duquesne averred that Mr. Young is not entitled to a payment arrangement because the balance that it is seeking to collect is made up entirely of CAP arrears, which may not be subject to Commission-ordered payment arrangements.  Duquesne further averred in its answer that the Complainant is not entitled to a payment arrangement because of his poor payment history.  In its new matter, Duquesne averred that the Complainant’s total account balance is $30,517.16, of which $10,402.00 is CAP arrears.  Duquesne averred that the outstanding balance that is the subject of a termination notice and the only amount it is seeking to collect from the Complainant is made up entirely of CAP arrears, which may not be the subject of a Commission ordered payment arrangement. 
 


		In its POs, Duquesne argued that, pursuant to 66 Pa. C.S. § 1405(c), the Commission may not establish a payment arrangement for unpaid CAP arrears and, accordingly, the complaint should be dismissed on that basis.  Duquesne further argued that, under Commission precedent, it has discretion over whether to order a payment arrangement for an unpaid balance.  It argued that the Complainant has a poor payment history with the company and has failed to comply with several previous payment arrangements and, accordingly, the Commission should exercise its discretion and not order a payment arrangement for the non-CAP arrearage on the account.  Mr. Young did not file a response to Duquesne’s POs.

		By order dated June 6, 2018, I denied Duquesne’s POs.  I noted that, in ruling on POs, only the facts in the pleadings filed by the non-moving party may be considered and presumed true to determine whether recovery is possible. The reviewing authority must accept as true all well-pled averments in the complaint, and all inferences reasonably deducible from those averments.  I went on to state:

Here, Mr. Young does not distinguish in his complaint between the CAP portion of his outstanding balance and the non-CAP portion.  He merely states he would like a payment arrangement and time to catch up.  While Duquesne may be correct that it is only seeking to collect the CAP portion of Mr. Young’s total balance, and that the Commission may not establish a payment arrangement for outstanding CAP charges, the Complainant does not limit the account balance at issue here to merely the CAP portion.  In accepting as true all reasonable inferences deducible from his complaint, it may very well be his intent that his entire account balance is the subject of his complaint and the amount for which he is seeking a payment arrangement.  Accordingly, Duquesne’s request that the complaint be dismissed preliminarily because the Commission may not establish a payment arrangement for CAP arrears must be denied.  A hearing is necessary to fully address this issue.  

June 6, 2018 Order, p. 4.

Subsequently, on July 31, 2018, Duquesne filed a motion for judgment on the pleadings (MJOP), again seeking dismissal of Mr. Young’s complaint.  A notice to plead was properly attached to the MJOP.  In its MOJP, Duquesne notes that it averred in its new matter that it was only seeking to collect the CAP portion of the total outstanding balance on Mr. Young’s account.  Duquesne argues in its MJOP that, pursuant to 66 Pa.C.S. § 1405(c), CAP arrearages are not subject to payment agreements.  In addition, the motion states that the Complainant has not filed an answer to the Respondent’s new matter.  The motion requests that the Commission deem the facts alleged in the new matter as admitted, pursuant to 52 Pa.Code § 5.63(b).

The motion argues that there is no dispute as to the facts that the Complainant is enrolled in Duquesne’s CAP, that the Complainant’s entire past due balance for which the company is seeking payment is CAP arrears and that the sole relief the Complainant seeks is a Commission-ordered payment arrangement.  Since the statute at 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages, the motion concludes that the Commission cannot grant the relief that the Complainant seeks.  The motion requests that the Commission dismiss the complaint with prejudice, since there is no dispute as to any material facts and Duquesne is entitled to judgment as a matter of law.

By notice dated June 19, 2018, the Commission scheduled this matter for an initial telephonic hearing on September 10, 2018, at 10:00 a.m.  As of the date of this decision, the Complainant has not filed an answer to Duquesne’s MJOP.  The MJOP is ready for decision.  As explained below, I will grant in part and deny in part the MJOP.  The matter will proceed to a hearing as scheduled on September 10, 2018.

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

Mr. Young checked the box on his complaint form indicating that he would like a payment agreement.  As noted in my order denying Duquesne’s POs, the Complainant did not distinguish between the CAP arrearage portion of his outstanding balance and the non-CAP arrearage portion of the outstanding balance.  He simply is requesting a payment arrangement, presumably on the entire balance.  Duquesne may not limit the potential scope of the Complainant’s complaint or request for relief simply by focusing solely on one portion of the total outstanding balance in its MJOP.  Mr. Young is seeking a payment agreement on the entire balance, not just the CAP arrearage.   

Duquesne correctly argues in its MJOP, however, that the Commission may not order a payment arrangement on the CAP portion of the outstanding balance, as this is not permitted under 66 Pa.C.S. § 1405(c).  Accordingly, the issue of whether a payment arrangement should be ordered on the CAP portion of Mr. Young’s total arrearage will not be addressed at the hearing, since this is a remedy that cannot be ordered by the Commission.

However, the Commission is permitted to order a payment arrangement on a non-CAP arrearage within the guidelines set forth in Chapter 14 of the Public Utility Code, 66 Pa. C.S. §§ 1401-1408.  This remedy is, arguably, encompassed within Mr. Young’s request for relief and he is entitled to address this issue at a hearing.  Accordingly, the issue of whether a payment arrangement should be ordered on the non-CAP portion of Mr. Young’s total arrearage will be addressed at the hearing.     

I note that Duquesne correctly argues that the Commission has discretion to not order a payment arrangement on a non-CAP arrearage where a customer has demonstrated a lack of good faith in paying for utility service consumed by the customer.  Bad faith by a customer may be demonstrated by a poor payment history or repeated violations of prior payment arrangements.  Victor Oliver, Jr. v. Pa. Elec. Co., F-2017-2595557, 2017 WL 5564159 (Pa. P.U.C. October 19, 2017).  The parties will be expected to address this issue at the hearing.          

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion for judgment on the pleadings filed by Duquesne Light Company at Docket No. C-2018-3001031 is granted in part and denied in part.

[bookmark: _Hlk523301221]2.	That the motion for judgment on the pleadings filed by Duquesne Light Company at Docket No. C-2018-3001031 is granted to the extent that the issue of whether a payment arrangement should be ordered on the CAP portion of Mr. Young’s total arrearage will not be addressed at the hearing, since this is a remedy that cannot be ordered by the Commission.

3.	That the motion for judgment on the pleadings filed by Duquesne Light Company at Docket No. C-2018-3001031 is denied to the extent that the issue of whether a payment arrangement should be ordered on the non-CAP portion of Mr. Young’s total arrearage will be addressed at the hearing.     
 
		3.	That the telephonic hearing scheduled for September 10, 2018 will proceed as scheduled.  


Date:	August 29, 2018 						/s/				
		Steven K. Haas
		Administrative Law Judge
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