PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265


Public Meeting held August 2, 2018

Commissioners Present:

Gladys M. Brown, Chairman
Andrew G. Place, Vice Chairman
Norman J. Kennard
David W. Sweet 
John F. Coleman, Jr.


Kelvin E. Thomas								      F-2017-2611788

v.

Philadelphia Gas Works
	(Complaint/Appellant)


Kelvin E. Thomas								     C-2017-2621275

	v.	

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Marta Guhl, which was issued on June 7, 2018, and that sustained the formal complaint or appeal (Appeal) of Philadelphia Gas Works (PGW) filed on June 9, 2017.  PGW’s Appeal was a timely appeal of the informal decision issued by the Commission’s Bureau of Consumer Services (BCS),[footnoteRef:1] which granted, in part, the informal complaint filed by Kelvin E. Thomas against PGW, which had been consolidated with a separate complaint filed several months later by Mr. Thomas, also against PGW.  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall vacate the ALJ’s Initial Decision and remand the matter to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order. [1: 	Note that the case caption has been corrected to comply with 52 Pa. Code §56.173(c). ] 


I. History of the Proceeding

On June 9, 2017, PGW filed its Appeal with the Commission, at Docket No. F-2017-2611788, challenging the informal decision issued by the BCS on April 21, 2017, at Case No. 3491811.  In the Appeal, PGW argued that the BCS’s informal decision erred by granting, in part, Mr. Thomas’ informal complaint.  Specifically, PGW asserted that the BCS erred in determining that a gas leak survey conducted at the service address should have detected meter tampering.  Additionally, PGW argued that the BCS erred by requiring PGW to reduce the amount of unauthorized usage from 4940 CCFs to 818 CCFs and that the time frame of unauthorized usage should be limited to April 28, 2015 (the date of the leak survey), to June 16, 2016.  In the Appeal, PGW argued it should be able to charge Mr. Thomas with unauthorized usage dating back to August 9, 2009, the date his gas service was terminated due to non-payment.

On June 29, 2017, the Commission’s Secretary’s Bureau served PGW’s Appeal on Mr. Thomas by certified mail to the address at 2003 North 25th Street, Philadelphia, PA 19121.  The certified mail envelope was returned to the Commission as “Return to Sender.  Unclaimed.  Unable to Forward.”

On August 8, 2017, the Commission’s Secretary’s Bureau re-served PGW’s Appeal on Mr. Thomas by certified mail to the same address at 2003 North 25th Street, Philadelphia, PA 19121.  The Commission’s records do not indicate that the re-served Appeal was returned as undeliverable.

Mr. Thomas did not file an Answer to PGW’s Appeal at Docket No. F‑2017-2611788.

By Hearing Notice dated August 8, 2017, a hearing was scheduled for Thursday, October 12, 2017, at 10:00 a.m., and the matter was assigned to ALJ Guhl.  The Hearing Notice was sent to Mr. Thomas to the address at 2003 North 25th Street, Philadelphia, PA 19121.  The Commission’s records do not indicate that the Hearing Notice was returned as undeliverable.
 
On August 14, 2017, Mr. Thomas filed a formal complaint (Complaint) with the Commission, at Docket No. C-2017-2621275.  Mr. Thomas alleged that there were incorrect charges on his bills and that PGW had overcharged him.  In addition, Mr. Thomas challenged the BCS’s informal decision at Case No. 3491811.  The address listed on the Complaint was 4446 N. Gratz Street, Philadelphia, PA 19140.

On September 8, 2017, ALJ Guhl issued a Prehearing Order which directed the Parties to comply with various procedural requirements and also explained that a complainant bears the burden of proof to establish that the Respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that it is entitled to the relief requested in the complaint.

The September 8, 2017 Prehearing Order was sent to Mr. Thomas to the address at 2003 North 25th Street, Philadelphia, PA 19121.  The certified mail envelope was returned to the Commission as “Return to Sender.  Unclaimed.  Unable to Forward.”
 
On September 20, 2017, PGW filed an Answer to Mr. Thomas’s Complaint, at Docket No. C-2017-2621275.  In its Answer, PGW denied the material allegations of the Complaint. 

On September 22, 2017, the Commission’s Secretary’s Bureau re-served PGW’s Appeal on Mr. Thomas by certified mail to the address at 2003 North 25th Street, Philadelphia, PA 19121.  The Commission’s records do not indicate that the re-served Appeal was returned as undeliverable

On September 27, 2017, Mr. Thomas filed an amended complaint (Amended Complaint), with the Commission which was substantially similar to his original complaint.  The address listed on the Amended Complaint was at 2003 North 25th Street, Philadelphia, PA 19121.  

PGW did not file an Answer to Mr. Thomas’s Amended Complaint. 

On October 11, 2017, the Commission’s Secretary’s Bureau re-served PGW’s Appeal on Mr. Thomas by certified mail to a different address, at 4446 N. Grant Street, Philadelphia, PA 19140.  The Commission’s records do not indicate that the re-served Appeal was returned as undeliverable

On October 11, 2017, a hearing was scheduled for the Complaint at Docket No. C-2017-2621275 for Monday, January 15, 2018, at 10:00 a.m., and the matter was assigned to ALJ Guhl.

On October 11, 2017, PGW filed a Motion for Continuance and Consolidation of Dockets.  PGW requested a continuance of the October 12, 2017 hearing and also requested that its Appeal be consolidated with Mr. Thomas’s Complaint and Amended Complaint, as it dealt with the same issues from the BCS’s informal decision.  PGW’s Certificate of Service showed that it served a copy of its Motion for Continuance and Consolidation of Dockets to Mr. Thomas at the address at 4446 North Gratz Street, Philadelphia, PA, 19140.  

The ALJ granted the continuance request to consider the Motion for Consolidation and the hearing for October 12, 2017 was cancelled.

On November 30, 2017, a Hearing Cancellation/Reschedule Notice was issued for Docket No. C-2017-2621275, indicating that the initial hearing would take place on February 7, 2018. 

On January 30, 2018, a Corrected Hearing Notice was issued indicating that the initial hearing for Wednesday, February 7, 2018 at 10:00 a.m. would be a consolidated hearing for the Appeal filed by PGW and the Complaints filed by Mr. Thomas. 

On February 6, 2018, ALJ Guhl issued an Order consolidating the matters for the hearing on February 7, 2018.  The Commission’s records indicate that such Order was not served at the F-2017-2611788 docket.

The hearing convened as scheduled on February 7, 2018.  Mr. Thomas did not appear for the hearing.  PGW appeared and was represented by counsel, who presented the testimony of four witnesses.  PGW offered seven exhibits which were entered into the record.

The hearing resulted in a transcript with a total of sixty-two pages.  The record closed on February 27, 2018, when the ALJ received the transcript of the hearing.

On June 7, 2018, the Initial Decision of ALJ Guhl was issued by Commission Secretarial Letter at both dockets.  Notably, the Initial Decision was served on Mr. Thomas to the address at 4446 North Gratz Street, Philadelphia, PA, 19140.

II. Discussion

A.   Legal Standards 

Administrative Due Process

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).   Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959) (Miller); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997) (Samaras); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).  

Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

If a party fails to attend a scheduled hearing, such failure to appear will be deemed a waiver of the party’s opportunity to participate in a hearing, unless the presiding officer finds that such failure was unavoidable, or that the complainant made a good faith effort to attend the hearing, and that the interests of the other parties and of the public would not be prejudiced by permitting such reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Absent such a finding by the presiding officer or the Commission, a dismissal of the Compliant is warranted for failure to attend and prosecute.  52 Pa. Code § 5.245(c).  Moreover, in such cases, the Commission has determined that a dismissal, with prejudice, is warranted because any further procedural activity would prejudice the public interest due to the wasteful use of the agency’s and the respondent’s time and resources in addressing the complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (“We are concerned with regard to the consequences that these “no-show” cases have on the already strained budget of the Commission.  Such cases waste the time and resources of the Commission and the utility.  We cannot condone the wastefulness of [a procedure] that permits a “no-show complainant” to refile a complaint and thereby institute yet another stay of termination on the account.  Such misuse of the process as in the case before us cannot be tolerated.”) (Jefferson); see also, e.g., El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Order entered June 30, 2016); Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); Deborah Bethay v. PECO Energy Co., Docket No. F-2011-2266250 (Order entered August 2, 2012); Osuji v. PECO Energy Co., Docket No. C-2008-2071982 (Order entered July 24, 2009); Madajewski v. UGI Utilities, Inc., Docket No. C-2008-2070793 (Order entered July 30, 2009); Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Order entered August 4, 1995).

Burden of Proof for Appeals of the BCS’s Informal Decisions

A timely appeal from an informal decision of the BCS is reviewed de novo.  52 Pa. Code §§ 56.173(a), 56.403(a).  De novo means that there is no part of the record in the informal proceeding that can be relied upon in the formal proceeding.  In a de novo appeal from a decision of the BCS, the burden of proof remains with the party who filed the original informal complaint, except for legal or policy issues raised by the utility on appeal.  See 52 Pa. Code § 56.173(f);[footnoteRef:2] see also Patrick Rafferty v. Verizon Pennsylvania, Inc., Docket No. F-02211831 (Order entered December 22, 2008); Claypool v. T.W. Phillips Gas & Oil Company, 1995 Pa. PUC LEXIS 160 (Order entered December 22, 1995)(In formal complaint proceedings, the burden of proof lies with the customer/complainant.  “This remains true whether the case is being litigated as an informal complaint filed by the customer or as a formal complaint on appeal filed by the utility.”  However, for legal or policy issues raised by the utility, “it would be absurd to impose the burden of proof concerning a legal and policy issue upon a customer who did not raise the issue and who probably has little knowledge of the issue itself.”); Zapp v. Equitable Gas Company, Docket No. Z-8188326, 1982 Pa. PUC LEXIS 127, 55 Pa. PUC 701 (Order entered April 2, 1982)(“The filing of such an appeal does not shift the burden of proof to the party taking the appeal, the burden of proof remains with the original complainant.”); Corinne Hackett v. Columbia Gas of Pennsylvania, Inc., Complaint Appellant, Docket No. C-2012-2308429, 2013 Pa. PUC LEXIS 527 (citing a change in the 2011 Chapter 56 rulemaking that erroneously states that the burden of proof remains with the party who filed the formal complaint, instead of informal complaint. The burden of proof in the BCS decision is with the complainant, and therefore, it would “remain” with the original complainant.  It could not “remain” with the utility, which did not have the burden of proof at all). [2:  	We note here that 52 Pa. Code §56.173(f) is part of the ongoing rulemaking at Docket No. L-2015-2508421, Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 56 to Comply with the Amended Provisions of 66 Pa. C.S. Chapter 14 which explains that the language will be revised to clarify that the burden of proof remains with the party who filed the informal complaint in order to be consistent with Commission practice.  Order of July 21, 2016 at p. 9.   As Commission jurisdiction covers utilities and licensees, but only extends to those consumers who voluntarily submit to it, the only way to provide a meaningful appeal from a BCS determination is to start over, with the complainant in the informal BCS investigation as the complainant in the formal case arising from it.  ] 


B.   ALJ’s Initial Decision

[bookmark: _Hlk522700027]ALJ Guhl made thirty-five Findings of Fact and reached fourteen Conclusions of law.  I.D. at 4-7; 13-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As it pertains to PGW’s Appeal filed at Docket No. F-2017-2611788, in relevant part, the ALJ concluded in her Initial Decision, citing to 66 Pa. C.S. § 332(a), that the burden of proof in this proceeding is upon PGW, as the party that filed the formal complaint/Appeal.  COL No. 2.  For the reasons discussed in more detail in the Initial Decision, the ALJ determined that PGW met its burden of proof in demonstrating that there was meter tampering at the service address while Mr. Thomas was associated with the service address and in showing that the BCS erred in limiting the time frame for the unauthorized usage beginning at the point when the leak survey was conducted on April 28, 2015.  I.D. at 10, 12.  Accordingly, the ALJ granted PGW’s Appeal.  I.D. at 15 

Regarding Mr. Thomas’s Complaint and Amended Complaint filed at Docket No. C-2017-2621275, the ALJ noted that Mr. Thomas did not appear for the hearing or present any evidence.  The ALJ concluded that Mr. Thomas had adequate notice of the hearing on February 7, 2018, through the Hearing Notice dated November 30, 2017.  The ALJ noted that Mr. Thomas did not request a continuance or postponement of the hearing or request to withdraw his Complaint.  Due to the waste of the Commission’s and PGW’s time, money, and energy occasioned by the Complainant’s failure to appear at a hearing of which he had notice, the ALJ ruled to dismiss, with prejudice, Mr. Thomas’ Complaints in accordance with well-established Commission precedent.  I.D. at 12-13.

C.   Disposition 

As an initial matter, it is our opinion that the ALJ erred in her legal conclusion that the burden of proof rested with PGW in its Appeal docket.  As indicated above, PGW’s formal complaint was a timely appeal of the BCS’s informal decision, at Case No. 3491811, which granted, in part, the informal complaint filed by Mr. Thomas against PGW.  The burden of proof remained with Mr. Thomas, as the party who filed the original informal complaint.  52 Pa. Code § 56.173(f).  Thus, the discussion in the Initial Decision of PGW’s meeting its burden of proof is both unnecessary and inaccurate.

When Mr. Thomas failed to attend the hearing, he failed to sustain his burden of proof for the consolidated Complaints, including PGW’s Appeal.  66 Pa. C.S. § 332(a).  Given that there was no finding by the ALJ that Mr. Thomas’s failure to appear at the scheduled hearing was “unavoidable,” the consolidated Complaints, including PGW’s Appeal, should have been dismissed due to Mr. Thomas’ failure to prosecute.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(c).  When an informal decision of the BCS is timely appealed and not prosecuted, such decision does not stand.[footnoteRef:3]  Accordingly, a dismissal of the consolidated Complaints would have meant a vacating of the BCS’s informal decision at Case No. 3491811. [3:  	Indeed, as to the merits of PGW’s Appeal, based on the record evidence produced by PGW, it appears that the BCS’s informal decision should not stand as PGW’s testimony presented at the evidentiary hearing effectively rebutted the BCS’s conclusion that a leak survey would detect unauthorized usage.  In fact, it only detects leaks.  Unauthorized usage that was not leaking would not be detected. Tr. 48-50.    ] 


All of the foregoing would be true here if the record reflected adequate due process.  However, upon close review of the Commission’s records,[footnoteRef:4] we note that there were several failed attempts to serve PGW’s Appeal on Mr. Thomas as well as a failed attempt to serve the Prehearing Order on Mr. Thomas.  Specifically, the service process was returned as undeliverable.  There is no mention of this service failure in the Initial Decision, however. [4:  	Such information is not discernible simply by reviewing the Commission’s records online either via the Commission’s external website or the Commission’s intranet site, called InfoMap.  A review of the paper file located in the Secretary’s Bureau, specifically the red document folder, is required.] 


More specifically, it appears Mr. Thomas provided an address for service which was not the subject of the case, and service to this address, North 25th Street, was returned as undeliverable.  As noted above, one attempt at service went to North Grant Street, instead of the subject address of North Gratz Street.  When Mr. Thomas filed his Complaint, he stated his address as North Gratz Street, but when he filed the Amended Complaint, he listed North 25th.  Although the ALJ indicated on the transcript that she spoke to Mr. Thomas to assure him that the hearing would be held despite inclement weather, see Tr. 4-5, he did not attend the in-person hearing, and there is no mention of this conversation in the Initial Decision.  The foregoing raises doubts regarding whether there had been service of important documents and adequate notice of hearing in this proceeding.

We recognize that it is the responsibility of the party, not the Commission, to ensure that the accurate address for service is maintained by the Commission.  See 52 Pa. Code § 1.53(d) (“It is the duty of a party to apprise the Commission promptly of changes to the party’s current address.”).  We also recognize that, in this situation, it is not clear that Mr. Thomas met his obligation to keep the Commission informed of his address.

Nevertheless, based on the record, we shall  refrain from presuming that sufficient notice of PGW’s Appeal and of the hearing had been provided to Mr. Thomas.  Accordingly, in an abundance of caution, we remand this matter to the Office of Administrative Law Judge to start this case again, with service of every document, to both addresses, unless Mr. Thomas provides another address.  For purposes of an Initial Decision on Remand, we direct the ALJ to utilize the correct application of the burden of proof, as discussed above.

III. Conclusion

Based on the foregoing discussion, we shall vacate the Initial Decision of ALJ Guhl and remand this matter to the Office of Administrative Law Judge for additional proceedings, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. That the Initial Decision of the presiding Administrative Law Judge in this proceeding, issued June 7, 2018, is vacated.

2. That the cases of Kelvin E. Thomas v. Philadelphia Gas Works, Complaint Appellant, at Docket No. F-2017-2611788, and Kelvin E. Thomas v. Philadelphia Gas Works, at Docket No. C-2017-2621275, are remanded to the Office of Administrative Law Judge for additional proceedings, consistent with this Opinion and Order.

[image: ]BY THE COMMISSION,





Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: August 2, 2018

[bookmark: _GoBack]ORDER ENTERED:  August 31, 2018
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