BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



[bookmark: _Hlk523129327]Philip Geanacopoulos	 				:
							:
	v.						:		C-2018-3002953
							:
UGI Utilities, Inc.					:



ORDER
DENYING PRELIMINARY OBJECTIONS


On June 22, 2018, Philip Geanacopoulos filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (UGI), docket number C-2018-3002953.  In his complaint, Mr. Geanacopoulos averred that he is currently being billed for a charge referred to as “GET Gas Fixed Charge” that was initiated by the previous property owner.  Mr. Geanacopoulos added that the prior property owner signed an agreement with UGI in October 2016 for 120 monthly payments of $54.95.  Mr. Geanacopoulos included an attachment to his complaint wherein he provided significant additional detail, including that he was not told about this additional charge when he first applied for service with UGI.  Mr. Geanacopoulos concluded his complaint by stating that he would like the GET Gas Fixed Charge removed from his account.

On July 16, 2018, UGI filed an answer and new matter in response to the complaint filed by Mr. Geanacopoulos.  In its answer, UGI averred that the GET Gas Fixed Charge has been approved by the Commission as part of its duly filed and approved tariff and that Mr. Geanacopoulos has been correctly billed for accurately measured consumption in accordance with its tariffs.  In its new matter, which was not accompanied by the required notice to plead, UGI reiterated that the GET Gas Fixed Charged has been approved by the Commission and that, therefore, Mr. Geanacopoulos has failed to set forth any violation of the Public Utility Code, any order or regulation of the Commission or the UGI tariff.  UGI continued, “consequently, there are no genuine issues of material fact and UGI is entitled to judgment as a matter of law.  UGI concluded that the complaint should be dismissed for legal insufficiency and lack of jurisdiction.

Also, on July 16, 2018, UGI filed two preliminary objections, accompanied by a notice to plead, in response to the complaint filed by Mr. Geanacopoulos.  In its first preliminary objection, UGI reiterated its position that the GET Gas Fixed Charge has been approved by the Commission and is a part of its tariff.  UGI argued that Mr. Geanacopoulos cannot separate the GET Gas Fixed Charge from other applicable charges that comprise UGI’s tariff.  UGI also provided legal argument that the Commission has no authority to allow a public utility to deviate from its tariff and that, therefore, Mr. Geanacopoulos’ complaint fails to state any violation of the Public Utility Code, any order or regulation of the Commission or the UGI tariff and must be dismissed for legal insufficiency.  

In its second preliminary objection, UGI argued that Mr. Geanacopoulos is “in effect pleading surprise and requesting the Commission to award him compensation.”  UGI added that “while the complainant may have a cause of action against the seller of the property, the Commission is not the appropriate forum to pursue such an action,” noting that the Commission does not have the statutory authority to adjudicate and determine the relative responsibilities of the complainant and the seller of the property for any possible damages.  UGI argued that the complaint should be dismissed to the extent it involves a determination of responsibility under tort or contract law for any damages Mr. Geanacopoulos may have suffered by reasons of the purchase of the property.

On July 26, 2018, Mr. Geanacopoulos filed an answer to both UGI’s preliminary objections and to UGI’s new matter.  In response to UGI’s preliminary objections, Mr. Geanacopoulos denied each of UGI’s averments and noted that UGI failed to protect its interests by filing a lien against the property.  Similarly, Mr. Geanacopoulos denied each of UGI’s averments in its new matter.  Mr. Geanacopoulos requested that both the new matter and preliminary objections be denied.

On August 20, 2018, a motion judge assignment notice was issued informing the parties that I would be responsible to resolve any issues which may arise during the preliminary phase of this proceeding.

UGI’s preliminary objections are now ready for disposition.  For the reasons discussed below, UGI’s preliminary objections will be denied.
 
Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Geanacopoulos and should dismiss the complaint only if it appears that Mr. Geanacopoulos would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		In this case, Mr. Geanacopoulos averred that he is being charged for a service initiated by the previous owner of his property and for which he was not informed about when he enrolled with UGI.  Mr. Geanacopoulos noted that he enrolled with UGI through its website and was not required to pay a deposit or any fees when opening the account.  Mr. Geanacopoulos added, among other things, that the total remaining balance of this additional fee is $5,604.90.

		UGI’s preliminary objections will be denied because, when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Geanacopoulos, it is not clear that the complaint should be dismissed because Mr. Geanacopoulos would not be entitled to relief under any circumstances as a matter of law.  Mr. Geanacopoulos has raised issues that should not be dismissed on a preliminary basis.

		With regard to UGI’s preliminary objection that the complaint filed by Mr. Geanacopoulos should be dismissed because it is legally insufficient, a preliminary objection based on legal insufficiency is referred to as a demurrer.  Preliminary objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth. 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970).  It is not clear and free from doubt or clearly warranted by the record that Mr. Geanacopoulos’ complaint should be dismissed.  

		The complaint filed by Mr. Geanacopoulos is essentially one of incorrect charges on his bill.  As the complaint states:  “I am currently being billed by UGI for a charge referred to a as (“GET Gas Fixed Charge”).  This charge was initiated by the previous property owner of 1385 Devon Circle, Allentown, PA  18104 and an agreement was signed between the previous property owner and UGI in October 2016 for 120 monthly payments of $54.95 over a ten-year period.”  Mr. Geanacopoulos then provides extensive history regarding his efforts to have this charge removed from his bill, including various interactions with UGI.  As the relief requested, Mr. Geanacopoulos  stated: “I am requesting that UGI remove the (“GET Gas Fixed Charge”) from my (Philip Geanacopoulos, account #421000739308) account.”  Mr. Geanacopoulos also attached several bills from UGI to his complaint, as well as an email from a UGI representative wherein UGI has agreed to place a $100 credit on Mr. Geanacopoulos’ account.  When accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Geanacopoulos, as is required when disposing of UGI’s preliminary objection, it is not clear and free from doubt or clearly warranted by the record that Mr. Geanacopoulos’ complaint should be dismissed, especially when any doubt must be resolved in favor of overruling a demurrer.

		For example, the Commission has extensive regulations regarding billing of utility service.  In particular, Chapter 56 of the Commission’s regulations pertains to “Standards and Billing Practices for Residential Utility Service.”  52 Pa.Code Chapter 56.  These regulations require, among other things, that public utility’s “render a bill once every billing period to every residential customer in accordance with approved rate schedules.”  52 Pa.Code § 56.11(a).  In addition, a public utility is required to render bills based on actual meter readings by public utility company personnel, except as provided in regulations that allow for estimated billing.  52 Pa.Code § 56.12.  Other Commission regulations provide additional significant requirements for the billing of utility service to residential customers.  The averments in Mr. Geanacopoulos’ complaint raise issues that, when viewed in the light most favorable to Mr. Geanacopoulos, implicate these Commission regulations.  As such, Mr. Geanacopoulos’ complaint should not be dismissed on a preliminary basis because it is legally insufficient.  It is not clear and free from doubt or clearly warranted by the record that Mr. Geanacopoulos’ complaint should be dismissed, in light of these and other Commission regulations.

		With regard to UGI’s preliminary objection that Mr. Geanacopoulos’ complaint should be dismissed to the extent that it involves the determination of responsibility under tort and/or contract law for any possible damages that Mr. Geanacopoulos may have suffered, this preliminary objection will be denied.

It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  The statutory array of Commission remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Id. at 794.  

		As a result, to the extent that Mr. Moyer requests that the Commission award monetary damages, such a claim may be appropriate for a Court of Common Pleas but is impertinent to this proceeding.  In this case, however, Mr. Geanacopoulos has not asked for monetary damages but, rather, has asked that he not be required to pay a charge on his utility bill.  Nor does Mr. Geanacopoulos seek a determination of responsibility under tort and/or contract law for any possible damages that he may have suffered.  Mr. Geanacopoulos seeks to have a charge on his utility bill removed.  As noted with regard to UGI’s first preliminary objection, the averments in Mr. Geanacopoulos’ complaint raise issues that, when viewed in the light most favorable to Mr. Geanacopoulos, implicate the Commission’s billing regulations.  As such, Mr. Geanacopoulos’ complaint should not be dismissed on a preliminary basis because of the relief requested.  It is not clear and free from doubt or clearly warranted by the record that Mr. Geanacopoulos’ complaint should be dismissed.

UGI’s preliminary objections will also be denied because he is appearing pro se.  In Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).[footnoteRef:1]  As a result, in this case, it may be that Mr. Geanacopoulos could demonstrate orally that UGI violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff with regard to the service provided to him. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557 (Opinion and Order entered June 12, 1996). 
] 


As a result, when accepting as true all well pleaded facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Geanacopoulos, it is not clear that Mr. Geanacopoulos’ complaint should be dismissed because he failed to allege a violation of the Public Utility Code or a Commission regulation.  When viewing the complaint in the light most favorable to Mr. Geanacopoulos, including every reasonable inference from all reasonable facts, it appears that his complaint raises issues over which the Commission does have jurisdiction.  Those issues include, among other things, whether UGI has properly billed Mr. Geanacopoulos.  It is not clear that Mr. Geanacopoulos would not be entitled to relief under any circumstances as a matter of law with regard to billing issues.  The complaint, therefore, should not be dismissed on a preliminary basis but Mr. Geanacopoulos should have the opportunity to have his complaint heard at a hearing.  

		Mr. Geanacopoulos is advised, however, that to sustain his burden of proof at hearing, he must demonstrate by a preponderance of the evidence that UGI has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing UGI’s preliminary objection.  Mr. Geanacopoulos will be precluded from raising any arguments during the hearing that the Commission does not have jurisdiction to consider.  

ORDER


THEREFORE,

IT IS ORDERED:

1. That the preliminary objections filed by UGI Utilities, Inc. at docket number C-2018-3002953 on July 16, 2018 are hereby denied.

1. That the issues raised in the formal complaint will be set for a hearing.  


Date: September 4, 2018						/s/			
							Joel H. Cheskis 
							Deputy Chief Administrative Law Judge
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