BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Wanda Lassiter					:
							:
	v.						:		C-2018-3003316
							:
Philadelphia Gas Works				:



ORDER DENYING 
THE PRELIMINARY OBJECTIONS OF PHILADELPHIA GAS WORKS 
AND STRIKING PORTIONS OF THE COMPLAINANT’S COMPLAINT


Before 
F. Joseph Brady
Administrative Law Judge


HISTORY OF THE PROCEEDING

[bookmark: _Hlk522882060]		On July 2, 2018, Wanda Lassiter (Ms. Lassiter or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant alleged PGW placed a lien on a property she owned at 4435 N. 9th Street, Philadelphia, PA (Service Address).  The Complainant also alleged that PGW collected on the lien when she sold the Service Address in 2017.  The Complainant further alleged that she never requested service in her name at the Service Address and the lien should have never been placed on the property.  The Complainant requests that PGW refund the amount of the lien collected at settlement.  

		On August 3, 2018, PGW filed an Answer with New Matter to the Complaint.  In its Answer, PGW admitted that the Complainant was the owner of the Service Address.  PGW also averred that the Complainant contacted PGW to place gas service in her name at the Service 
[bookmark: _Hlk508370655]Address on July 31, 2001, and that the gas service remained in her name until it was terminated for non-payment on April 25, 2007.  PGW further averred that, on November 6, 2007, the Complainant filed an informal complaint with the Bureau of Consumer Services (BCS) regarding her balance for service at the Service Address.  PGW also averred that, on April 6, 2009, the BCS rendered a decision that the Complainant was responsible for the balance at the Service Address.  In its New Matter, PGW averred that, pursuant to 66 Pa.C.S. § 3314, the Commission does not have jurisdiction over this matter since it has been more than three years since the liability arose in 2007.  PGW requested that the Complaint be dismissed.   

Also on August 3, 2018, PGW filed Preliminary Objections accompanied by a Notice to Plead in response to Ms. Lassiter’s Complaint.  In its Preliminary Objections, PGW reiterated its argument that the Commission does not have jurisdiction over this matter since it has been more than three years since the liability arose in 2007.

Ms. Lassiter’s Answer to PGW’s Preliminary Objections was due no later than August 23, 2018.  52 Pa. Code §§ 5.101(f)(1), 1.56(a)(1) and (b).  Ms. Lassiter did not file an Answer to PGW’s Preliminary Objections.  

By Motion Judge Assignment Notice dated August 27, 2018, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding.

PGW’s Preliminary Objections are procedurally ready to be ruled upon.  For the reasons discussed further below, PGW’s Preliminary Objections are denied.  However, to the extent that the Complainant seeks relief from a municipal lien, that issue shall be stricken from the Complaint sua sponte based on the Commission’s lack of subject matter jurisdiction over municipal liens.  


FINDINGS OF FACT

1. The Complainant is Wanda Lassiter.

2. The Respondent is Philadelphia Gas Works, a municipal utility that is wholly owned by the City of Philadelphia (City).

3. The Complainant owned a property at 4435 N. 9th Street, Philadelphia, PA (Service Address), which she sold in 2017.

4. The City collected on a lien against the Service Address when the property was sold in 2017.  

5. On July 2, 2018, the Complainant filed a Complaint with the Commission against the Respondent.

		6.	On August 3, 2018, the Respondent filed an Answer with New Matter.
 
		7.	On August 3, 2018, the Respondent filed preliminary objections.

		8.	The Complainant did not file an answer to the preliminary objections.

DISCUSSION

Preliminary Objections

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Commission’s Rules provide, in relevant part:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)  	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).  

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v.  State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).  The Commission may not rely upon the factual assertions of the moving party (PGW) but must accept as true, for purposes of disposing of the motion, all well pleaded, material facts of the nonmoving party (Ms. Lassiter), as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth, 490 A. 2d 402 (Pa. 1985); Commonwealth v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

In this case, PGW based its preliminary objections on the argument that, pursuant to 66 Pa.C.S. § 3314, the Commission does not have jurisdiction over this matter since it has been more than three years since any liability arose in 2007.  However, there is no admission by the Complainant in any of her pleadings that she had service in her name from PGW[footnoteRef:1], nor that she filed an informal complaint with BCS.  All of the factual assertions upon which PGW bases its preliminary objections are made by PGW and not the Complainant.  Furthermore, none of these material facts were set forth in the New Matter, therefore, they may not be deemed admitted pursuant to 52 Pa. Code § 5.63(b).  As a result, PGW’s preliminary objections must be denied and a hearing will be scheduled regarding the Complainant’s allegations that she never requested service in her name.   [1:  	In fact, the Complainant argues the exact opposite that she never had service in her name.  ] 


Municipal Liens

In this case, the Complainant also raises the issue of municipal liens in her Complaint.  Although PGW did not raise the issue of whether the Commission has jurisdiction over cases involving municipal liens, an issue of subject matter jurisdiction may be raised at any stage of a proceeding by a party or sua sponte by the presiding officer or by the Commission.  Blackwell v. State Ethics Commission, 567 A.2d 630, 636 (Pa. 1989).  

		As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §101 et seq.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 235 A.2d 602 (Pa. 1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293 (Pa. 1993).
Viewing the Complaint in the light most favorable to the Complainant, the Complainant owned a property in the City of Philadelphia.  The Complainant sold the property in 2017 and a municipal lien was collected at settlement.  The Complainant now seeks the refund of the municipal lien collected.  Therefore, there is an issue of whether the Commission has jurisdiction over municipal liens.  It does not.  

Initially, it should be noted that the municipal lien referenced by Ms. Lassiter in her Complaint must have been filed by the City and not PGW.  Only the City, being a municipality, can file a municipal lien.  PGW is a municipal utility that is wholly owned by the City of Philadelphia.  It does not meet the legal definition of an entity authorized to file a lien to enforce a municipal claim as set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. § 7101.  Consequently, when PGW provides natural gas service to an entity within the borders of the City and is not paid, it is the City that has a municipal claim which it can enforce by way of a lien on the property that was provided natural gas service.

The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  See,  Pitt v. Philadelphia Gas Works, Docket Number C-2009-2140025 (Final Order entered April 29, 2010), and cases cited therein.  See also, Vata v. Philadelphia Gas Works, Docket Number C-2009-2149960 (Opinion and Order entered August 24, 2010).  

By way of further background, the procedure which the City must follow to establish a lien on a specific property, such as the Service Address, is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143.  The lien is docketed with the Prothonotary (a clerk of the court) and maintained in an in rem index (an index maintained by property identification rather than by party name).  See, 53 P.S. § 7106(b).  Enforcement of the lien is a judicial procedure controlled by the Court of Common Pleas, with due process safeguards provided to protect the rights of interested parties.  See, Newberry Twp. v. Stambaugh, 848 A.2d 173 (Pa. Cmwlth. 2004), app. denied, 860 A.2d 491 (Pa. 2004), 53 P.S. §§ 7106(c), 7283.  Ultimate recovery of the amount of the municipal claims resulting in the lien is effectuated by a court ordered sheriff’s sale.  53 P.S. § 7283.
In the instant case, the Complainant’s issues regarding the municipal lien of the City is within the jurisdiction of the Court of Common Pleas of Philadelphia County[footnoteRef:2], not the Commission.  Municipal lien proceedings are exclusively matters of judicial, not administrative, jurisdiction. [2: 	Or the Municipal Court of Philadelphia if the amount is within its jurisdiction.  53 P.S. § 7101 et seq.] 


Based on the foregoing, any relief sought by the Complainant regarding municipal liens must be obtained under the procedures established by the Municipal Claim and Tax Lien Law and are outside the jurisdiction of the Commission.  Accordingly, this issue must be stricken from Ms. Lassiter’s Complaint.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Philadelphia Gas Works at Docket No. C-2018-3003316 are DENIED;

		2.	That those portions of the Complaint filed by Ms. Lassiter seeking relief from a municipal lien are stricken from the Complaint; and

		3.	That this matter be scheduled for a hearing regarding the Complainant’s allegations that she never requested service in her name. 


Date:  September 14, 2018  			/s/			
		F. Joseph Brady
		Administrative Law Judge
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