BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Suez Water Pennsylvania, Inc., 
:

Pursuant to the Pennsylvania Public Utility Code, 
:
A-2018-3003517

66 Pa C.S. §1102(a), and 66 Pa. C.S. §1329 

:

For 1) approval of the transfer, by sale, of 

:

Substantially all of the Township of Mahoning’s
:

Assets, properties and rights related to its 

:

Wastewater collection and conveyance system to 
:

SUEZ Water Pennsylvania Inc., and 2) the rights 
:

Of SUEZ Water Pennsylvania Inc. to begin to 
:

Offer or furnish Wastewater collection and 

:

Conveyance service to the public in portions of the 
:

Townships of Mahoning, Cooper and Valley, 
:

Montour County, Pennsylvania


:

Application of Suez Water Pennsylvania, Inc., 
:

Pursuant to the Pennsylvania Public Utility Code, 
:
A-2018-3003519

66 Pa C.S. §1102(a), and 66 Pa. C.S. §1329 

:

For 1) approval of the transfer, by sale, of 

:

Substantially all of the Township of Mahoning's 
:

Assets, properties and rights related to its water 
:

Distribution system to SUEZ Water 


:

Pennsylvania Inc., and 2) the rights of SUEZ Water 
:

Pennsylvania Inc. to begin to offer or furnish 
:

Water distribution service to the public in 

:

Portions of the Townships of Mahoning, Cooper 
:

And Valley, Montour County, Pennsylvania

:

ORDER

GRANTING PETITION FOR PROTECTIVE ORDER

On July 20, 2018, Suez Water Pennsylvania, Inc. (Suez) filed with the Pennsylvania Public Utility Commission (Commission) an application pursuant to Sections 1102(a) and 1329 of the Public Utility Code for 1) approval of the transfer, by sale, of substantially all of the Township of Mahoning’s assets, properties, and rights related to its Wastewater collection and conveyance system to Suez and 2) the rights of Suez to begin to furnish Wastewater collection and conveyance service to the public in portions of the Townships of Mahoning, Cooper and Valley, Montour County, Pennsylvania.  On August 8, 2018, the Commission’s Secretary’s Bureau acknowledged receipt of the filing and assigned the filing docket number A-2018-3003517.

Also on July 20, 2018, Suez filed with the Commission an application pursuant to Sections 1102(a) and 1329 of the Public Utility Code for approval of the transfer, by sale, of substantially all of the Township of Mahoning’s assets, properties, and rights related to its water distribution system to Suez and the rights of Suez to begin to furnish water distribution service to the public in portions of the Townships of Mahoning, Cooper and Valley, Montour County, Pennsylvania.  The Commission’s Secretary’s Bureau also acknowledged receipt of the filing on August 8, 2018, and assigned the filing docket number A-2018-3003519.

On August 8, 2018, the Commission issued a Notice establishing an Initial In-Person Prehearing Conference for Thursday, September 6, 2018 beginning at 2:00 p.m. in Hearing Room 4 of the Commonwealth Keystone Building in Harrisburg and assigning me as the Presiding Officer.  Notice of both filings was published in the Pennsylvania Bulletin on August 18, 2018, with a deadline to file an Answer, Protest or Petition to Intervene of September 4, 2018.

On August 10, 2018, the Office of Consumer Advocate (OCA) filed a Protest and Public Statement in response to each filing.  On August 13, 2018, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a notice of appearance in each filing.
On August 13, 2018, Suez filed a motion to consolidate both filings.  
On August 20, 2018, the parties filed a Stipulation Regarding Discovery Rule Modifications and a Stipulation of the Parties Regarding Objections and Preservation of Issues.  

On August 20, 2018, a prehearing conference order was issued setting forth various rules that would govern the initial prehearing conference to be held on September 6, 2018.

On August 21, 2018, Suez filed a petition for protective order.

On August 31, 2018, the Township of Mahoning filed a petition to intervene.

On September 4, 2018, prehearing memoranda were received filed by Suez, OCA and I&E, as requested in the prehearing conference order.

The prehearing conference convened on September 6, 2018, as scheduled.  David Zambito, Esquire appeared on behalf of Suez; Ryan M. Tira, Esquire appeared on behalf of Mahoning Township; Christine Hoover, Esquire appeared on behalf of the OCA; and, Carrie Wright, Esquire appeared on behalf of I&E.  A scheduling order was issued on September 7, 2018 memorializing the matters agreed upon, including the motion to consolidate, the procedural schedule, the petition to intervene and both stipulations.
The purpose of this order is to formally address the petition for protective order filed on August 21, 2018.  

In the petition, Suez stated that disclosure of confidential and proprietary information contained in the application and in the materials Suez anticipates will be exchanged during these proceedings would cause Suez unfair economic or competitive damage because the information that Suez would seek to protect is not generally known, is valuable to Suez, derives value in part due to Suez’s efforts to maintain the confidentiality of the information and could be of value to competitors and harmful to Suez.  Suez added that the proposed protective order would serve administrative economy and efficiency by obviating the need for parties to address confidential/proprietary concerns on a piecemeal basis every time confidential/proprietary information is requested.  Suez added that the proposed protective order is in the usual accepted form, consistent with due process rights and evidentiary burdens.  Suez concluded that no party objects to the entry of the proposed protective order.

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.423(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:

(1)  The extent to which the disclosure would cause unfair economic or competitive damage. 

(2)  The extent to which the information is known by others and used in similar activities. 

(3)  The worth or value of the information to the party and to the party’s competitors. 

(4)  The degree of difficulty and cost of developing the information. 

(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.423(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.423(c)-(f).

Section 5.423, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, the interests of keeping material proprietary or confidential must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.

In this case, Suez stated, among other things, that confidential and proprietary information will be exchanged during this proceeding and that such information would cause Suez unfair economic or competitive disadvantage.  Suez explained that such information is not generally known and could be valuable to competitors if disclosed publicly.  Suez also stated that the proposed protective order would serve administrative economy and efficiency.  Suez also noted that no party opposes the proposed protective order.
As a result, Suez has demonstrated that the potential harm of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Suez has also demonstrated that the least restrictive means which will provide the necessary protection from disclosure will be applied.  In particular, the petition provides that any party opposing the designation of specific material as confidential or proprietary has the right to question or challenge such designation and that the party claiming that the information is proprietary carries the burden to demonstrate that such designation is appropriate and necessary.  The petition balances the Commission regulations that provide that Commission records may be accessesd by the public with the need to keep such information protected.  Finally, it is noted that the petition is unopposed.

Therefore, the petition will be granted.  The parties are advised, however, to minimize the amount of information alleged to be proprietary that is admitted in to the record to increase the likelihood that the ultimate decision of this Commission in this matter provides the greatest degree of public access, consistent with the Commission’s regulations.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Petition for Protective Order is granted with respect to all materials and information identified in Paragraph 2 below, which are filed with the Pennsylvania Public Utility Commission (“Commission”), produced in discovery, or otherwise presented during these proceedings.  All persons now and hereafter granted access to the materials and information identified in Paragraph 2 of this Protective Order shall use and disclose such information only in accordance with this Protective Order.
2.
That materials subject to this Protective Order are all correspondence, documents, data, information, excerpts, summaries, studies, methodologies and other materials (including materials derived therefrom) which a party or an affiliate of a party furnishes in this proceeding pursuant to Commission rules and regulations, formal and informal discovery procedures, testimony or oral examination, or provided as a courtesy to a party to this proceeding, which are claimed to be of a proprietary or confidential nature and which are designated “PROPRIETARY INFORMATION” or “CONFIDENTIAL AND PROPRIETARY” or “PRIVILEGED AND CONFIDENTIAL” (hereinafter collectively referred to as “Proprietary Information”). 
3.
That, in addition, the parties may designate extremely sensitive Proprietary Information as “HIGHLY CONFIDENTIAL INFORMATION” or “HIGHLY CONFIDENTIAL MATTER” (hereinafter referred to as “Highly Confidential Information”) and thus secure the additional protections set forth in this Protective Order pertaining to such material.  
4.
That Proprietary Information and Highly Confidential Information produced in this proceeding shall be made available, solely for use in this proceeding, to the Commission and its Staff, the Commission’s Bureau of Investigation and Enforcement (“I&E”), the Office of Consumer Advocate (“OCA”), the Township of Mahoning (“Mahoning”), and additional parties, if any.  To the extent that Proprietary Information or Highly Confidential Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information or Highly Confidential Information is placed in the Commission's testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective Order.  Public inspection of Proprietary Information and Highly Confidential Information shall be permitted only in accordance with this Protective Order. 
5.
That Proprietary Information and Highly Confidential Information shall be made available to counsel of record in this proceeding pursuant to the following procedures: 
a.
Proprietary Information.  To the extent required for participation in this proceeding, a party’s counsel, upon execution of the attached Appendix A, may afford access to Proprietary Information made available by another party (“the producing party”) to the party’s expert(s) and staff.  Any information provided under this provision may be used only for and to the extent that it is necessary for participation in this proceeding.  Any person obtaining information disclosed through this provision may not use that information to gain any commercial advantage and any person obtaining information may not forward it to any person to gain commercial advantage.  
b.
Highly Confidential Information.  Where information is asserted to be Highly Confidential Information, it will be made available for inspection and review as provided for in this Protective Order and copying only as specified herein.  The producing party shall permit counsel for I&E, and OCA (individually “public advocate” and collectively the “public advocates”) and other counsel to take custody of a copy of such Highly Confidential Information, provided that it shall not be copied, except for counsel, and the public advocates’ in-house staff, independent consultants, or non-lawyer representatives, in accordance with the protocols set forth below and shall be returned as provided for in this Protective Order.  Such Highly Confidential Information may be provided by a public advocate to its eligible in-house staff without the need for execution of Appendix A.  Additionally, such Highly Confidential Information may be provided by a public advocate or other counsel to its eligible independent consultants (as defined in 52 Pa. Code § 5.365(d)) or other non-lawyer representatives who are assisting counsel with these proceedings, provided that such consultants and non-lawyer representatives execute and return the attached Appendix A to the producing party pursuant to Paragraph 6 of this Protective Order.  
c.
No other persons may have access to the Proprietary or Highly Confidential Information except as authorized by order of the Commission or of the presiding Administrative Law Judge.  No person who may be entitled to receive, or who is afforded access to any Proprietary or Highly Confidential Information, shall use or disclose such information for the purposes of business or competition, or any purpose other than the preparation for and conduct of this proceeding or any administrative or judicial review thereof. 
6.
Prior to making Proprietary or Highly Confidential Information available to any independent consultant or non-lawyer representatives, counsel shall, except as specifically exempted under Paragraph 5(b) of this Protective Order, deliver a copy of this Protective Order to such person and shall receive a written acknowledgment from that person in the form attached to this Protective Order and designated as Appendix A.  Counsel shall promptly deliver to the producing party a copy of the executed Appendix A. 
7.
A producing party shall designate data or documents as constituting or containing Proprietary or Highly Confidential Information by affixing an appropriate proprietary stamp or type-written designation on such data or documents.  Where only part of data compilations or multi-page documents constitutes or contains Proprietary or Highly Confidential Information, the producing party shall designate only the specific data or pages of documents which constitute or contain Proprietary or Highly Confidential Information.  
8.
Any public reference to Proprietary or Highly Confidential Information by counsel or persons afforded access thereto shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary or Highly Confidential Information to fully understand the reference and not more.  The Proprietary or Highly Confidential Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review. 
9.
Part of any record of this proceeding containing Proprietary or Highly Confidential Information, including but not limited to all exhibits, writings, testimony, cross examination, argument and responses to discovery, and including reference thereto as mentioned in Ordering paragraph 8 above, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary or Highly Confidential Information is released from the restrictions of this Protective Order, either through the agreement of the parties or pursuant to Order of the Administrative Law Judge, the Commission or appellate court.  Unresolved challenges arising under paragraph 10 shall be decided on petition by the presiding officer or the Commission as provided by 52 Pa. Code § 5.365(a).  All such challenges will be resolved in conformity with existing rules, regulations, orders, statutes, precedent, etc., to the extent that such guidance is available. 
10.
The parties affected by the terms of this Protective Order shall retain the right to question or challenge the confidential or proprietary nature of Proprietary or Highly Confidential Information; to question or challenge the admissibility of Proprietary or Highly Confidential Information; to refuse or object to the production of Proprietary or Highly Confidential Information on any proper ground, including but not limited to irrelevance, immateriality or undue burden; to seek an order permitting disclosure of Proprietary or Highly Confidential Information beyond that allowed in this Protective Order; and to seek additional measures of protection of Proprietary or Highly Confidential Information beyond those provided in this Protective Order.  If a challenge is made to the designation of a document or information as Proprietary or Highly Confidential, the party claiming that the information is Proprietary or Highly Confidential retains the burden of demonstrating that the designation is necessary and appropriate.
11.
This Protective Order shall continue to be binding throughout and after the conclusion of this proceeding.
12.
Upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, which contain any Proprietary or Highly Confidential Information, shall be immediately returned upon request to the party furnishing such Proprietary or Highly Confidential Information.  In the alternative, parties may provide an affidavit of counsel affirming that the materials containing or reflecting Proprietary or Highly Confidential Information have been destroyed. 

Dated: September 14, 2018





/s/










Joel H. Cheskis

Deputy Chief Administrative Law Judge

BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

	In re:  Application of SUEZ Water Pennsylvania Inc. under Section 1102(a) of the Pennsylvania Public Utility Code, 66 Pa C.S. § 1102(a), for approval of (1) the transfer, by sale, of substantially all of the Township of Mahoning’s assets, properties and rights related to its water distribution system to SUEZ Water Pennsylvania Inc., and (2) the rights of SUEZ Water Pennsylvania Inc. to begin to offer or furnish water distribution service to the public in portions of the Townships of Mahoning, Cooper and Valley, Montour County, Pennsylvania
	:
:
:
:
:
:
:
:
:

	


Docket No. A-2018-3003519


and

	In re:  Application of SUEZ Water Pennsylvania Inc. under Section 1102(a) of the Pennsylvania Public Utility Code, 66 Pa C.S. § 1102(a), for approval of (1) the transfer, by sale, of substantially all of the Township of Mahoning’s assets, properties and rights related to its wastewater collection and conveyance system to SUEZ Water Pennsylvania Inc., and (2) the rights of SUEZ Water Pennsylvania Inc. to begin to offer or furnish wastewater collection and conveyance service to the public in portions of the Townships of Mahoning, Cooper and Valley, Montour County, Pennsylvania
	:
:
:
:
:
:
:
:
:
:
:
	


Docket No. A-2018-3003517


ACKNOWLEDGMENT

TO WHOM IT MAY CONCERN: 

The undersigned is the __________________ of _________________________ (the receiving party).   

The undersigned has read the Protective Order dated ____________, 2018, and understands that it deals with the treatment of Proprietary and Highly Confidential Information.  The undersigned agrees to be bound by, and to comply with, the terms and conditions of said Protective Order.  In 

the case of an independent expert, the undersigned represents that he/she has complied with the provisions of paragraph 5 of the Protective Order prior to submitting this Acknowledgement. 

SIGNATURE 

PRINT NAME

ADDRESS 

EMPLOYER

DATE:  

A-2018-3003517, A-2018-3003519 – APPLICATION OF SUEZ WATER PENNSYLVANIA INC  

JONATHAN NASE ESQUIRE

DAVID P ZAMBITO ESQUIRE

COZEN O'CONNOR

17 NORTH SECOND STREET

SUITE 1410

HARRISBURG PA  17101

717-773-4191

717-703-5892
Accepts E-Service 
Representing Suez Water Pennsylvania, Inc. 
RYAN M TIRA ESQUIRE 
MCNERNEY PAGE VANDERLIN & HALL 
433 MARKET STREET  
WILLIAMSPORT PA  17701 
570.326.6555 

Representing Suez Water Pennsylvania, Inc. 

RICHARD A KANASKIE ESQUIRE

PA PUC BIE LEGAL TECHNICAL

SECOND FLOOR WEST 

400 NORTH STREET

HARRISBURG PA  17120

717.783.6184
Accepts E-Service 

Representing Pennsylvania Public Utility Commisison 

Bureau of Investigation and Enforcement 

TANYA J MCCLOSKEY ESQUIRE

OFFICE OF CONSUMER ADVOCATE

FORUM PLACE 5TH FLOOR 

555 WALNUT STREET

HARRISBURG PA  17101-1923

717.783.5048
Representing Office of Consumer Advocate 

JOHN R EVANS

OFFICE OF SMALL BUSINESS ADVOCATE

300 NORTH SECOND STREET SUITE 202

HARRISBURG PA  17101

717.783.2525
Representing Office of Small Business Advocate 

