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Amber Cozart								C-2018-2646671

	v.

Philadelphia Gas Works



OPINION AND ORDER


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Special Agent (Special Agent) Alfonso Arnold III, issued on May 1, 2018, in the above-captioned case.  No Exceptions have been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall vacate the Special Agent’s Initial Decision and remand this proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings, consistent with this Opinion and Order.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 5, 2018, Amber Cozart (the Complainant) filed a Formal Complaint (Complaint) with the Commission against the Philadelphia Gas Works (PGW), seeking a payment arrangement.[footnoteRef:1]  Complaint at 3. [1: 	This Complaint is an untimely appeal of a Bureau of Consumer Services (BCS) Decision at BCS Docket No. 3565873.] 


		On March 1, 2018, PGW filed an Answer to the Complaint by referring to the BCS’s informal decision of October 26, 2017, which granted the Complainant a payment arrangement.  PGW requested that the Commission dismiss the Complaint.  PGW Answer at 1-2.

		Special Agent Arnold conducted a telephonic hearing on April 23, 2018, at which the Complainant appeared pro se and testified on her own behalf.  PGW appeared and was represented by its counsel, who presented the testimony of one witness.  PGW offered three exhibits, all of which were entered into the record.  The record closed at the end of the hearing.

On May 1, 2018, the Commission issued the Initial Decision of Special Agent Arnold III in which the Special Agent dismissed the Complaint for failure by the Complainant to carry her burden of proof.

Discussion

Legal Standards

Responsible Utility Customer Protection Act (Chapter 14)

The Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Public Utility Code (Code), at 66 Pa. C.S. §§ 1401 – 1419, applies to complaints alleging inability to pay and requesting Commission-ordered payment arrangements.  A “payment arrangement” is defined as: “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. § 1403.

Section 1405(a) makes explicit the power of the Commission to investigate payment disputes between a public utility and its applicants and customers.  It also makes explicit the Commission’s authority to establish at least one payment arrangement per customer subject to the limitations of Section 1405.[footnoteRef:2]  See 66 Pa. C.S. § 1405(a). [2:  	The Commission’s power to establish a payment arrangement is not limited by the fact that the customer previously received a utility-issued payment arrangement.  See Chapter 14 Implementation, Reconsideration of Implementation Order, Docket No. M-0004180F0002 (Order entered October 27, 2005).] 


Section 1405(a) states as follows:

(a)	General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is 
authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.


66 Pa. C.S. §1405(a).

While Section 1405(a) generally authorizes the Commission to issue a payment arrangement for a customer, it does not require it.  Thus, the issuance of a payment arrangement by the Commission pursuant to Section 1405(a) is an exercise of the Commission’s discretion.  See Susan Hewitt v. PECO Energy Co., Docket No. F‑2011-2273271 (Order entered September 12, 2013) (Hewitt) at 11-12.  We exercise such discretion judiciously, particularly in mixed-arrearage cases, out of concern for the rate burden to be borne by other customers due to a utility’s uncollectible expense resulting from unpaid customer arrearages.  See Alfredo Caraballo v. PPL Electric Utilities Corporation, Docket No. C-2017-2615246 (Order entered April 5, 2018) (Caraballo) at 16.  In exercising our discretion to issue a payment arrangement, we typically examine the customer’s demonstrated payment history, or lack thereof, and compliance history with any utility-issued payment arrangements.  Caraballo at 16 (citing Hewitt).

Section 1405(c) provides an express limitation to the Commission’s general power to grant a payment arrangement.  Specifically, it prohibits the Commission from establishing a payment arrangement where the customer’s unpaid arrears result from unpaid rates billed under a utility’s customer assistance program or “CAP”.  66 Pa. C.S. § 1405(c); see also Hewitt.  Section 1405(c), 66 Pa. C.S. § 1405(c), states:

Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

A “customer assistance program” is defined at 66 Pa. C.S. § 1403 as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

Although the term “customer assistance program rates” is not itself a defined term under Chapter 14 of the Code, we have previously recognized such term as including rates charged to customers currently enrolled in CAP programs, including rates for current service and rates for deferred pre-CAP arrearages, and arrearages that accumulated while a customer formerly was enrolled in a CAP program, given that these arrearages accumulated from the non-payment of customer assistance program rates.  See Hewitt at 10.

For any customer who defaults on a Commission-issued payment arrangement, the customer may receive relief from the Commission if the customer demonstrates a “change in income” or a “significant change in circumstance.”  66 Pa. C.S. § 1405(d), (e).

A “change of income” is defined at 66 Pa. C.S. § 1403 as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.


A “significant change in circumstance” is defined at 66 Pa. C.S. § 1403 as follows: 

Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level: 

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. 

(3) Loss of customer’s residence. 

(4) Increase in the customer’s number of dependents in the household. 

If the payment-defaulted customer establishes that he/she experienced a “change in income” since the time of the previously Commission-ordered payment arrangement, the Commission is authorized to exercise its discretion and grant a second or subsequent payment arrangement to the customer. 66 Pa. C.S. § 1405(d).

If the payment-defaulted customer establishes that such payment default was a result of a “significant change in circumstance,” the Commission is authorized to reinstate, and extend the remaining term for a period of six months, the previously Commission-ordered payment arrangement.  66 Pa. C.S. § 1405(e).  

In all cases, however, the Commission will examine all relevant circumstances related to the payment-defaulted customer, to ensure that the granting of the appropriate relief is a prudent exercise of our discretion.  Specifically, in exercising our discretion to issue a payment arrangement, we typically will examine the customer’s demonstrated payment history, or lack thereof, and compliance history with any utility-issued payment arrangements.  Caraballo at 16 (citing Hewitt).
Burden of Proof

As the proponent of a rule or order, the complainant bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the complainant must show that the respondent is responsible or accountable for the problem described in the complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a “preponderance of the evidence.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Id.  If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson v. Pa. Pub. Util. Comm’n, 4443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the ultimate fact-finder may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber.

Substantial Evidence

Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa.C.S. § 704.  “Substantial evidence” is an appellate standard of review and not a standard of evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Special Agent’s Initial Decision

In his Initial Decision, the Special Agent made twenty Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-4, 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted, without comment, unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Special Agent dismissed the Complaint because the Complainant failed to carry her burden of proof that she is entitled to a second Commission-issued payment arrangement.  The Special Agent noted that the Complainant was granted a first Commission-issued payment arrangement by the BCS, on October 26, 2017, but the Complainant had defaulted on that arrangement.  I.D. at 8-11.

The Special Agent noted that on September 27, 2017, the Complainant filed an informal Complaint with the BCS, and on October 26, 2017, she was given a payment arrangement which became a Commission-issued payment arrangement because the Complainant did not file a timely appeal on the payment arrangement.  The Special Agent noted that Complainant defaulted on the Commission-issued payment agreement; thus, the Special Agent considered the instant Complaint as a request by the Complainant for a second Commission-issued payment arrangement.  I.D. at 7.

The Special Agent explained that Section 1405(d) of the Code would allow for a second Commission payment arrangement on the condition that the Complainant experienced a ten percent decrease in household income.  However, after analyzing the Complainant’s household income, the Special Agent determined that the Complainant did not qualify under this criterion.  I.D. at 8-9 (citing 66 Pa. C.S. §§ 1405(d), 1403).  The Special Agent found that the Complainant’s household income at the time she filed her informal complaint with the BCS was 200 percent or less of the Federal Poverty Level (FPL) with a reported income of $402 per month.[footnoteRef:3]  The Special Agent also noted that her household income came from public assistance and based on her reported household income the Complainant was granted a payment plan that required her to pay a monthly amount of $109. [3: 	The Complainant also receives social security income in the amount of $750 a month for her son.  I.D., Finding of Fact No. 14.] 


The Special Agent acknowledged that PGW notified the Complainant that she was eligible for its Customer Assistance Program or CAP, referred to as the Customer Responsibility Program (CRP), where she would be required to pay $107 per month.  However, the Complainant refused to be placed in PGW’s CRP.  I.D. at 3.

The Special Agent stated that the Complainant had reported the same monthly income of $402, from public assistance, in this case as well as in her informal complaint before BCS.  Without a change in income, the Special Agent found that the Complainant would not qualify for another payment arrangement under Section 1403 of the Code, 66 Pa. C.S. § 1403 and § 1405(d).  I.D. at 8.

The Special Agent explained that pursuant to Section 1405(e) of the Code, 66 Pa. C.S. §1405(e), a payment arrangement can be reinstated in limited circumstances, when there is “significant change in circumstances”.  I.D. at 8-9 (citing 66 Pa. C.S. §1405(e)).  The Special Agent found the Complainant’s son’s illness, which required multiple treatments at a hospital, was not a significant loss to her household income, since the loss of income was not immediately following the issuance of the Commission-issued payment arrangement.  Moreover, the Special Agent determined that the medical condition of her son cannot be used here to excuse the default of the Commission-issued payment arrangement because her son had his illness prior to the creation of the Commission-issued payment arrangement.  The Special Agent also acknowledged that the Complainant had experienced a bedbug infestation at her home but determined that any damage to her home after the discovery of bedbugs would not be categorized as “catastrophic” in nature.  

Upon review of the Complainant’s circumstances, the Special Agent concluded that the Complainant did not suffer a significant change in circumstances, and therefore she was not entitled for reinstatement or an extension of her Commission-issued payment arrangement.  I.D. at 9-10.

For all of the above reasons, the Special Agent dismissed the Complaint, stating that the Complainant failed to establish by a preponderance of the evidence that she is entitled to a Commission-ordered payment arrangement, and that the full balance in her account is due and payable.  I.D. at 11.

Finally, the Special Agent noted that although he was unable to issue a payment arrangement for the Complainant, he suspected that PGW, in calculating the Complainant’s CRP payment, might have factored in the Complainant’s son’s SSI benefit, and suggested that the Complainant discuss CRP eligibility with PGW.  I.D. at 11.

Disposition

On consideration of the positions of the Parties and the record evidence in this proceeding, we shall vacate the Special Agent’s Initial Decision and remand this matter to the Office of Administrative Law Judge consistent with the following discussion.

Although the record correctly reflects that the Complainant had no change in income, a customer may qualify for an extension of a payment arrangement under Section 1405(e) of the Code, 66 Pa. C.S. § 1405(e), if there is a significant change in the customer’s circumstances.  The definition “significant change in circumstances” includes, among others, catastrophic damage to a customer’s residence resulting in a significant net loss to the customer’s household.  In her request, the Complainant indicated that her household had suffered a bedbug infestation which resulted in damage to her home and its contents.  As the record currently stands, there is not sufficient evidence to determine whether the resulting damage was “catastrophic” in nature and whether this is a qualifying event to warrant a reinstatement or extension of her payment arrangement.

Additionally, we question whether PGW’s CRP calculation for the Complainant included the SSI benefit received by the Complainant’s minor son when calculating her gross monthly household income.  We note that for purposes of calculating the terms of Commission-based payment arrangements, minor income is not to be included.[footnoteRef:4]  The record needs to be clarified on this issue. [4: 		See, Leslie Jane Pellot v. PECO Energy Company, Docket No. C-2013-2365592 (Order entered December 9, 2013).  Section 1403 of the Code defines “Household income” as, “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  Because the SSI and state assistance payment are the income of the minor son of the Complainant, that income is not considered part of the Complainant’s household income.  See also, Shantelle Thomas v. Philadelphia Gas Works, F-2017-2612646 (Order entered December 7, 2017) (“After February 4, 2016, the Complainant’s income was just that of her 17-year-old son’s social security disability income at $735.00 per month; so according to the definition of household income, which is just that of adults, the Complainant had no household income.”)] 


Moreover, we question whether PGW’s CRP calculation for the Complainant is in compliance with the Company’s Universal Service and Energy Conservation Plan (USECP) that was approved by a Commission Order entered on August 31, 2017, at Docket No. M-2016-2542415.  Since this case involves a low-income customer who is eligible for PGW’s CRP, any payment arrangement should be in accordance with PGW’s Commission-approved USECP.  Under the USECP, the CRP payment amount for eligible customers are based on a percentage of the household’s gross income.  Table 1 of PGW’s USECP provides the following Percent of Income Payment for each Income Category based upon a percentage of the Federal Poverty Income Guidelines (FPIG).

Table 1
Percent of Income CRP Payment
	Income Category
	Percentage of Income Payment

	    0 -   50% FPIG
	8%

	  51 - 100% FPIG
	9%

	101 - 150% FPIG
	10%



		PGW’s USECP requires a minimum monthly CRP payment of $25 towards current usage and an additional $5 toward arrearages.  A customer who is enrolled in this plan will have their arrearage completely forgiven within three years of entering the program.

The record indicates that under PGW’s CRP, the Complainant would be required to pay $107 a month.  I.D. at 3.  She declined participation in this program as this amount is only $2 per month less than the $109 per month Commission-based payment arrangement that was granted to her in 2017, which she deemed unaffordable and subsequently defaulted.  I.D. at 7.  This $107 a month CRP calculation represents more than 27% of the Complainant’s $402 monthly income for a household of four and leads us to question how this amount was calculated, and whether the calculation is accurate.  The Complainant’s income is 19.2% of the FPIG and according to PGW’s USECP for 2017-2020, households enrolled in CRP, that are below 50% of FPIG are to be charged 8% of income plus an additional $5 a month toward arrearage forgiveness if applicable.  For the Complainant, this would amount to approximately $32 in addition to a $5 arrearage charge for a total of $37 per month or $70 less than the $107 CRP amount included in the record.  The record also needs to be clarified on this issue.

Given that issues of fact remain in this proceeding, we remand this case to the OALJ for further proceedings as necessary to develop the record regarding the extent and impact of the household’s bedbug infestation, to determine how PGW calculates household income, and whether the Complainant’s CRP payment amount is consistent with PGW’s approved USECP and other rules and precedent as applicable.

Conclusion

		Based on our review of the Special Agent’s Initial Decision, the pleadings, and the applicable law, we shall vacate the Special Agent’s Initial Decision and remand the proceeding to the OALJ for further proceedings as deemed necessary, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Initial Decision of Special Agent Alphonso Arnold III, issued on May 1, 2018 is vacated.

2.	That this proceeding at Docket No. C-2018-2646671 is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and for the issuance of an Initial Decision on Remand, consistent with this Opinion and Order.

BY THE COMMISSION,
[image: ]


[bookmark: _GoBack]
Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: August 2, 2018

ORDER ENTERED: September 17, 2018
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