BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Craig Jackson			 		:
						:
	v.					:		C-2016-2565262
						:
Metropolitan Edison Company		:



ORDER 
GRANTING MOTION TO COMPEL


On August 28, 2016, the Complainant, Craig Jackson (Complainant or Mr. Jackson), filed a formal complaint against Metropolitan Edison Company (Met Ed) with the Pennsylvania Public Utility Commission (Commission) in which he alleged that Met Ed did not apply its vegetation management program consistently between his property and that of other customers, resulting in damage to trees on his property.  Mr. Jackson alleges that he was harassed and treated differently due to his race.  He requests, by way of relief, that Met Ed be fined, that the company be required to restore his property to its original state, and that the company not spray any more chemicals on his property.  

On September 26, 2016, Met Ed filed an answer and new matter in which it denied having committed any violations of applicable statutes or Commission regulations.  Met Ed also filed preliminary objections in which it sought dismissal of the complaint, arguing that the complaint involves the interpretation of a valid right of way agreement and seeks monetary damages, neither of which fall within the Commission’s jurisdiction.  

By Telephone Hearing Notice dated December 19, 2016, the Commission scheduled a hearing for February 7, 2017 and assigned the matter to Administrative Law Judge Dennis J. Buckley.  Judge Buckley issued a standard prehearing order on December 29, 2016, informing the parties of certain procedural requirements associated with participation in the hearing.  Due to an administrative error, however, a court reporter was not available for the hearing, so the parties held an informal prehearing conference instead.  

On February 9, 2017, Judge Buckley issued a second prehearing order wherein he granted in part and denied in part Met Ed’s preliminary objections.  The preliminary objections were sustained on the issue of the Commission’s lack of authority to award monetary damages.  Judge Buckley also determined that the Commission does not have the jurisdiction or authority to resolve allegations of harassment due to race.  He did indicate, however, that the Commission may determine whether Met Ed violated any specific provisions of the public utility code or Commission regulations.  Additionally, Judge Buckley directed the Complainant to file an amended complaint to more precisely identify the specific properties allegedly affected by Met Ed’s conduct.  He also encouraged the Complainant to supply any additional relevant factual information in the amended complaint that will allow the Commission to understand his complaint and for Met Ed to prepare its defense.

By hearing notice dated March 20, 2017, a hearing was scheduled for April 18, 2017.  On April 11, 2017, Judge Buckley, having been informed that the Complainant failed to answer Met Ed’s discovery requests and being aware that the Complainant had not filed an amended complaint as previously directed, issued a third prehearing order in which he described the potential consequences for failing to respond to discovery and for failing to comply with orders of the presiding officer.  Judge Buckley also scheduled a prehearing conference for April 13, 2017.  At the April 13, 2017 prehearing conference, Met Ed moved for dismissal of the complaint due to the Complainant’s failure to comply with orders of the presiding officer and failure to respond to discovery.  Judge Buckley instructed Met Ed to file a written motion, which would provide the Complainant with an opportunity to file a written answer.  

On May 5, 2017, Met Ed filed its motion to dismiss Mr. Jackson’s complaint on the bases that the Complainant failed to comply with orders of the presiding officer and failed to provide answers to Met Ed’s discovery.  Mr. Jackson did not file an answer to Met Ed’s motion.

By initial decision issued April 11, 2018, Judge Buckley granted Med Ed’s motion and dismissed, with prejudice, Mr. Jackson’s complaint due to the Complainant’s failure to comply with Commission orders and for failure to answer the company’s discovery requests.

Subsequently, by Opinion and Order adopted August 2, 2018 and entered August 27, 2018, the Commission reversed Judge Buckley’s initial decision and remanded the proceeding to the Office of Administrative Law Judge for further hearings as may be necessary.  The Commission concluded that Judge Buckley erred on the issue of the scope of the Commission’s jurisdiction in this proceeding, stating: 

	To be clear, the Commission has primary legal authority to address allegations of discrimination in a utility’s provision of service, whether racial or otherwise.  While the ALJ is correct to conclude that the Code does not authorize the Commission to award civil damages or dictate the utility’s hiring/firing of its employees, the ALJ erred in concluding that the Commission has no jurisdiction to consider the question of whether a utility discriminated in the provision of rates and/or service.  To the contrary, as noted, the Code expressly precludes discrimination of any kind in the provision of utility rates and service.  See, 66 Pa. C.S. §1501 and 66 Pa. C.S. §1502.

 Opinion and Order, p. 9.

		By Call-In Telephone Hearing Notice dated August 16, 2018, a telephonic hearing was scheduled for October 2, 2018 and the proceeding was re-assigned to me.   
                  
On August 22, 2018, counsel for Met Ed served via both electronic and first class mail its Set II Interrogatories and Requests for Production of Documents on the Complainant.  Met Ed’s discovery sought information about the Complainant’s allegations of discrimination.  Objections to Med Ed’s requests were due by August 31, 2018 and answers were due by September 10, 2018.  As of the date of this order, there is no indication in the Commission’s records that the Complainant filed either objections or answers to Met Ed’s requests.


On September 12, 2018, Met Ed filed a motion to compel responses to its Set II discovery requests.  A notice to plead was attached to Met Ed’s motion informing the Complainant that an answer to the motion was due within five (5) days of the date of service of the motion.  An answer to the motion to compel was due no later than September 17, 2018.  52 Pa.Code § 5.342(g)(1).  Mr. Jackson did not file an answer to the motion to compel.  Met Ed notes in its motion to compel that it has not received any answers to its discovery requests.       

The purpose of this Order is to grant the motion to compel discovery responses and direct Mr. Jackson to answer the outstanding discovery within seven days of the date of this Order or face sanctions, including dismissal of the application.

Section 5.483(a) of the Commission’s regulations provides Presiding Officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  Furthermore, Section 1.2 of the Commission’s regulations also provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).  The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  

	Furthermore, the Commission regulations also provide for sanctions when discovery is not answered.  Section 5.371 of the Commission’s regulations states:

(a) The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1) A party fails to appear, answer, file sufficient answers, file objections, make designation or otherwise respond to discovery requests, as required under this subchapter.

(2) A party deponent or an officer or managing agent of a party refuses to obey or induces another to refuse to obey an order of a presiding officer respecting discovery, or induces another not to appear.

52 Pa.Code § 5.371(a).  Sanctions include, among other things, an order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order.  52 Pa.Code 
§ 5.372(a)(1).  A presiding officer may also issue an order prohibiting the disobedient party to support or oppose designated claims or defenses, or prohibiting the party from introducing in evidence designated documents, things or testimony.  52 Pa.Code § 5.372(a)(2).

In this case, the Commission, in its August 2, 2018 remand Opinion and Order, specifically stated that discrimination of any kind, if proven, may constitute unreasonable service under the Commission’s regulations and, accordingly, is a matter over which the Commission has jurisdiction.  Met Ed’s Set II discovery requests seek information from the Complainant about his allegations of discrimination.  For example, Met Ed asks Mr. Jackson to provide specific details of the practices of Met Ed that he believes are discriminatory and to identify the dates on which he believes Met Ed engaged in discriminatory practices.  These and the remaining requests attached to Met Ed’s motion to compel are reasonable and relevant to the allegations to be addressed at the upcoming hearing and will enable Met Ed to prepare its defense to those allegations.  A noted, however, Mr. Jackson has not responded to the propounded discovery.

	The efficient and effective flow of the regulatory and judicial process at the Commission requires the parties to adhere to the Commission’s rules and regulations.  This includes the rules and regulations regarding discovery.  Failure to adhere to the Commission’s rules and regulations results in a waste of limited Commission resources as well as the resources of the parties involved.  As a result, the motion filed by Met Ed will be granted.  Mr. Jackson is directed to provide answers to the interrogatories within seven days of the date of this order or face sanctions, including disallowance of any evidence related to the allegations that are the subject of the discovery requests and possible dismissal of the complaint.



ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the motion to compel discovery responses filed by Metropolitan Edison Company at Docket Number C-2016-2565262, dated September 12, 2018 against Craig Jackson is hereby granted.  

2. That Craig Jackson is directed to provide answers and responses to the interrogatories and requests for documents discussed in the motion to compel discovery responses within seven days of the date of this order or face sanctions, including possible dismissal of the application.



Date:	September 19, 2018	____________________________
		Steven K. Haas
		Administrative Law Judge
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