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ORDER
BY THE COMMISSION:
By the application (Application) filed on February 1, 2018, Pennsylvania-American Water Company ‑ Wastewater Division (PAWC-WD), Utility Code 230073, 800 West Hersheypark Drive, Hershey, PA 17033, seeks a certificate of public convenience pursuant to Section 1102(a)(3) of the Public Utility Code, 66 Pa. C.S. § 1102(a)(3), evidencing Commission approval of the acquisition by PAWC-WD of nutrient credits from Dover Township and Dover Township Sewer Authority (DTSA), Nunc pro tunc.  By a request filed on November 30, 2017, PAWC-WD also seeks a Certificate of Filing for the Agreement of Sale dated November 13, 2017, between PAWC-WD, and Dover Township and DTSA, for the purchase of 2017 nutrient credits.  

BACKGROUND AND AFFECTED ENTITIES

[bookmark: _Hlk523830908][bookmark: _Hlk523815913]PAWC-WD initially filed an Agreement of Sale (Agreement) dated November 13, 2017, for PAWC-WD’s acquisition of nutrient credits from Dover and DTSA with the Commission as a municipal agreement pursuant to Section 507 of the Public Utility Code 66 Pa. C.S. § 507.  The Agreement was filed on November 30, 2017, and was docketed at U-2017-2636119.  As part of the Commission’s review of the Agreement, data requests were issued by secretarial letter dated December 6, 2017, and the Commission later extended the consideration period for the Agreement by a secretarial letter dated December 21, 2017.  PAWC-WD subsequently filed the Application on February 1, 2018, as part of its response to the Commission’s data requests for the Agreement docketed at U-2017-2636119.
PAWC-WD submitted proof of publication and service to appropriate entities.  In addition, notice of this Application was published in the Pennsylvania Bulletin, 48 Pa.B. 1075, on Saturday, February 17, 2018.  The protest period ended March 5, 2018.  No protests were filed, and no hearings were held.
PAWC-WD is a regulated public utility company, duly organized and existing under the laws of the Commonwealth of Pennsylvania.  PAWC-WD is a wholly owned subsidiary of the American Water Works Company, Inc. and is engaged in the business of collecting, treating, transporting and disposing of wastewater for the public in certificated territories throughout the Commonwealth.  As of December 31, 2017, PAWC-WD furnished wastewater service to approximately 64,917 customers.
[bookmark: _Hlk523818032][bookmark: _Hlk523832154][bookmark: _Hlk523833164]PAWC-WD owns and operates two wastewater treatment plants in Fairview Township, York County, Pennsylvania.  One of the two wastewater treatment plants is PAWC-WD’s Fairview South Wastewater Treatment Plant (Fairview South WWTP) that operates under National Pollutant Discharge Elimination System (NPDES) Permit No. PA0082589.  PAWC-WD purchased the Fairview South WWTP with the wastewater system assets of Fairview Township in 2015.[footnoteRef:1]  These assets included a nutrient credit purchasing agreement with the Red Barn Trading Company (Red Barn Agreement).  The Red Barn Agreement for nutrient credit purchasing ensured the availability of 20,000 nutrient credits each year.  However, it also set an increasing price per credit, per year through 2024 and required the purchase of 20,000 credits per year to maintain the Red Barn Agreement. [1:  See Application of the Pennsylvania-American Water Company - Wastewater Division (PAWC-WD) for approval of (1) the transfer, by sale, of substantially all of the wastewater system assets and rights of Fairview Township to PAWC-WD, and (2) the right of PAWC-WD to furnish wastewater service to the public in a portion of Fairview Township, York County, Pennsylvania.  Order entered December 17, 2015, at Docket No. A-2015-2486532.] 

Dover Township is a municipality and DTSA is a municipal authority (collectively Dover), both organized and existing under the laws of the Commonwealth of Pennsylvania.  Dover owns and operates a wastewater treatment plant (Dover WWTP) located at 851 Graffius Road in Conewago Township, York County under NPDES Permit No. PA0020826.  Dover has DEP-certified excess nutrient credits that PAWC-WD desires to purchase.
I. ASSETS TO BE ACQUIRED
PAWC-WD submitted a Chesapeake Bay Supplemental Report for its Fairview South WWTP’s Annual Nutrient Budget to DEP on November 2, 2017, for the compliance year October 1, 2016, through September 30, 2017.  The report identified that PAWC-WD’s Fairview South WWTP was not in compliance with the Chesapeake Bay Nutrient Requirements for Total Nitrogen as stipulated in its NPDES Permit.  The subject report also identified that 3,657 nutrient credits would be required to achieve compliance if credits were to be purchased.  PAWC-WD provided a copy of the Fairview South WWTP’s Chesapeake Bay Supplemental Report in the Application marked as Exhibit B.
The Application also indicated Dover was able to certify excess nitrogen water quality credits within the Susquehanna Basin of the Chesapeake Bay Watershed and contained a letter marked as Exhibit C from DEP to Dover Township dated November 1, 2017, that verified the Dover WWTP had 9,649 Total Nitrogen nutrient credits available to offer.  Certification is defined within PAWC-WD’s NPDES permit to be, “Written approval by DEP of a proposed pollutant reduction activity to generate credits before the credits are verified and registered to be used to comply with NPDES permit effluent limitations.”  Credits must be certified, verified and registered by DEP to be transferred to and utilized by another NPDES permit holder.  This process includes the submission of a valid contract memorializing a sale or transfer.
A true-up period occurs each compliance year between October 1 and November 28 for a permittee to comply with the limitations established in its NPDES permit through the purchase of credits or the application of earned offsets.  As PAWC-WD was required to obtain additional credits to achieve compliance and Dover possessed excess credits, the parties entered into an Agreement to facilitate the transfer of credits from Dover to PAWC-WD.  The timing of the nutrient credit exchange requires the process be completed within less than two months.  Given the asset’s nature, the relatively short DEP regulatory filing period, and the cost of the nutrient credits, all utilities should explore the applicability of the filing exceptions as outlined in Section 1102(a)(3)(i) through (iv) of the Public Utility Code, 66 Pa. C.S. § 1102(a)(3) 1102(a)(3)(i) through (iv).
II. AGREEMENT OF SALE
On November 13, 2017, PAWC-WD and Dover entered into the Agreement by which PAWC-WD agreed, inter alia, to purchase 3,657 nitrogen credits from Dover at a price of $1.50 per credit, for a total cost of approximately $5,486.  A copy of the Agreement was provided in the Application’s Exhibit D.  The assets to be transferred are defined in Section 1.1 of the Agreement, which indicated the purchase price is exclusive of all sales, use, excise, or similar taxes, which, if applicable, are to be paid by PAWC-WD.
In supplemental information filed with the Commission, PAWC-WD stated the purchase price was determined by Dover and agreed to by PAWC-WD and that current nutrient credit market prices vary from $2.25 to $2.66 per credit.  PAWC-WD also stated no additional capital will be required for financing this transaction and that the negotiations were conducted at arm’s length.
III. OTHER CONSIDERATIONS
In supplemental information filed with the Commission, PAWC-WD averred that by purchasing credits under this Agreement instead of continuing to purchase credits under the Red Barn Agreement that PAWC-WD assumed during the purchase of the Fairview Township wastewater system, PAWC-WD will realize a cost savings of approximately $105,000 for 2017, which will mitigate future base rate increases by lowering PAWC-WD’s requirement.  Additionally, PAWC-WD has no outstanding fines or assessments due to the Commission and is current with its annual and quarterly earnings reports and the Commission’s security planning and readiness report filing requirements.
IV. CONCLUSION
Based upon the facts that PAWC-WD is required to meet the effluent limitations outlined in its NPDES permit for nutrients contributed to the Chesapeake Bay Watershed for the benefit of the public; that nutrient credit trading is an approved means to achieve compliance; and that the costs savings associated with the purchase of these specific nutrient credits, in lieu of former arrangements, appears to be in the interest of both PAWC-WD and its customers; the Commission finds that granting PAWC-WD’s application for the acquisition is necessary or proper for the service, accommodation, convenience, or safety of the public; THEREFORE,
IT IS ORDERED:

1. That the Application of Pennsylvania-American Water Company - Wastewater Division at Docket No. A‑2018-2645573 is hereby approved.
2. That a Certificate of Public Convenience be issued pursuant to 66 Pa. C.S. § 1102(a)(3) evidencing Commission approval of Pennsylvania-American Water Company - Wastewater Division’s purchase of 3,657 Total Nitrogen nutrient credits from Dover Township and Dover Township Sewer Authority. 
3. That a Certificate of Filing be issued to Pennsylvania-American Water Company – Wastewater Division evidencing that the Agreement of Sale dated November 18, 2017, between Pennsylvania-American Water Company-Wastewater Division, and Dover Township and Dover Township Sewer Authority, for the purchase of 2017 Nutrient Credits at Docket No. U-2017-2636119, has been on file with the Commission since November 30, 2017, in accordance with Section 507 of the Public Utility Code, 66 Pa. C.S. § 507.
4. That nothing herein shall be construed as an approval or determination of costs or expenses for the purpose of just or reasonable rates or to exempt Pennsylvania-American Water Company - Wastewater Division from obtaining all necessary permits, licenses, and approvals from other federal, state, and local government agencies having jurisdiction.
5. That a copy of this Order be served upon Pennsylvania-American Water Company - Wastewater Division, the Commission’s Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, the Department of Revenue, the Department of Environmental Protection – Southcentral Regional Office and its Central Office Bureau of Regulatory Counsel.
6. That upon the Commission’s issuance of a Certificate of Public Convenience and a Certificate of Filing in accordance with Ordering Paragraphs 2 and 3, the proceedings at Docket Nos. A-2018-2645573 and U-2017-2636119 be closed.

[bookmark: _GoBack][image: ]	BY THE COMMISSION,




	Rosemary Chiavetta
	Secretary

(SEAL)
ORDER ADOPTED:  September 20, 2018
ORDER ENTERED:  September 20, 2018
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