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James Quigley & Teresa Mendez-Quigley			               C-2017-2617558

		v.

PECO Energy Company



OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk524341747]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Question (Petition)[footnoteRef:1] filed by James Quigley and Teresa Mendez-Quigley (Complainants) on August 27, 2018, in the above-captioned proceeding.  The Petition pertains to the Order of Administrative Law Judge (ALJ) Darlene D. Heep, dated August 17, 2018 (August 2018 Order).  On September 4, 2018, PECO Energy Company (PECO or the Company) filed a Brief in Opposition to the Complainants’ Petition (Opposition Brief). [1: 	 	The Complainant’s filing was titled “Motion and Application for Leave to Bring an Interlocutory Appeal of this Court’s Order Dated August 17, 2018.”] 


In the Petition, the Complainants request interlocutory Commission review and answer to the following Material Question:

[bookmark: _Hlk524341873]Whether the ALJ, in the August 2018 Order, properly granted PECO’s Motion to Admit Counsel Thomas Watson Pro Hac Vice when the Motion was filed after the evidentiary hearing in this matter?


The Complainants request that the Commission answer the Material Question in the negative.  Petition at 1-2.[footnoteRef:2]  For the reasons more fully discussed below, we shall decline to answer the Material Question. [2: 	 	We formulated the Material Question based on paraphrasing of the Complainants’ averments in the Petition. ] 


History of the Proceeding

[bookmark: _Hlk524099955]On August 1, 2017, the Complainants filed a Formal Complaint (Complaint) against PECO, alleging that PECO was threatening to shut off their service.  Attached to the Complaint was a letter from the Complainants to PECO stating that installation of an Advanced Metering Infrastructure (AMI) meter, also known as a smart meter, at their home was prohibited and that smart meters were a fire hazard, an invasion of privacy and a health risk to the Complainants.  A physician’s note recommending that Mrs. Quigley-Mendez reduce involuntary electromagnetic exposure was also attached to the Complaint.  In a handwritten notation on the Complaint, the Complainants averred that peer-reviewed science indicates harm from exposure to radio frequencies.  As a remedy, the Complainants requested that the Commission allow customers to opt out of smart meter installation and to issue an order to PECO to prohibit the Company from sending “harassing shut-off notices.”

		On August 11, 2017, PECO filed an Answer denying the material allegations in the Complaint.  PECO also stated that it was installing smart meters in accordance with Commission Orders and Act 129 of 2008 (Act 129), that the Complainants refused installation, and that the Company Tariff provides the Company may terminate service when a customer does not allow the Company to change or install its equipment.

		On August 23, 2017, the Complainants filed a Reply to the Answer, asking that an evidentiary hearing be held.

		A hearing was held on April 17 and April 18, 2018.  The Complainants represented themselves.  PECO was represented by Ward Smith, Esquire, Shawane Lee, Esquire and Thomas Watson, Esquire.  Christopher Davis, Ph.D. in Physics, and Dr. Mark Israel, Physician, were among the witnesses testifying for PECO. 

		On July 16, 2018, PECO filed a Motion to Admit Counsel Thomas Watson Pro Hac Vice (Motion).  PECO noted that Mr. Watson has previously been admitted pro hac vice to practice before this body and that he is a member in good standing of the Washington, D.C. Bar.  In the Motion, PECO stated that starting in March 2017, Mr. Watson appeared on behalf of PECO in a series of AMI/health cases and that through inadvertence and oversight, PECO counsel did not file a pro hac vice motion in this proceeding.  PECO averred that Pennsylvania courts and the Commission have allowed pro hac vice admission to occur late in the litigation process and that the Philadelphia Court of Common Pleas has a standard form for filing nunc pro tunc motions, which includes a motion pro hac vice.

		On July 26, 2018, the Complainants filed an Answer to PECO’s Motion (Answer).  In the Answer, the Complainants opposed the Motion, stating that the Motion was not timely filed, was not in compliance with the Pennsylvania Bar Admission Rules, and was an attempt to circumvent the Pennsylvania Bar Admission Rules.

		PECO filed its Main Brief on August 3, 2018.  Also, on August 3, 2018, PECO filed a Reply to the Complainants’ Answer.  In the Reply, PECO averred that the Complainants had not established that they were prejudiced by PECO’s late-filed Motion.

		The Complainants filed their Main Brief on August 4, 2018.

		On August 17, 2018, ALJ Heep issued the August 2018 Order which granted PECO’s Motion.  On August 27, 2018, the Complainants filed the instant Petition.

		On September 4, 2018, PECO filed its Opposition Brief as well as its Reply Brief on the merits of the case.

		On September 7, 2018, the Complainants filed their Reply Brief on the merits of the case.


Discussion

Legal Standards 

As a preliminary matter, we note that any issue we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		The Complainants filed their Petition pursuant to Section 5.302 of the Commission’s Regulations, 52 Pa. Code § 5.302.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations requires that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:  

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.


Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re: Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.

ALJ’s August 2018 Order

		Initially, the ALJ noted that Mr. Watson participated in the evidentiary hearing on April 17 and 18, 2018, and with the assistance of Attorneys Smith and Lee, presented the testimony of PECO witnesses Dr. Davis and Dr. Israel.  Next, the ALJ described the applicable law pertaining to attorneys seeking pro hac vice admission.  The ALJ stated that an attorney not licensed in Pennsylvania may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules.  The ALJ also stated that Rule 1012.1 of the Pennsylvania Rules of Civil Procedure, Pa. R.C.P. Rule 1012.1, and 204 Pa. Code §§ 81.501, et seq., provide that a sponsoring attorney shall submit a verified statement regarding the attorney seeking pro hac vice admission.  August 2018 Order at 4.  The ALJ observed that the Rules of Civil Procedure also provide the following regarding motions for admission pro hac vice:

(e)  The court shall grant the motion unless the court, in its discretion, finds good cause for denial.

Good cause may include one or more of the following grounds: 

(1)  the admission may be detrimental to the prompt, fair and efficient administration of justice, 

(2) the admission may be detrimental to legitimate interests of the parties to the proceedings other than the client whom the candidate proposes to represent, 

(3) the client who the candidate proposes to represent may be at risk of receiving inadequate representation and cannot adequately appreciate that risk, 

(4) the candidate is not competent or ethically fit to practice law, 

(5) the candidate is, in effect, practicing as a Pennsylvania attorney, in light of the nature and extent of the activities of the candidate in the Commonwealth, without complying with the Pennsylvania requirements for the admission to the bar.  The court may weigh the number of other admissions to practice sought and/or obtained by the candidate from Pennsylvania courts, the question of whether or not the candidate maintains an office in Pennsylvania although the candidate is not admitted to practice in Pennsylvania courts, and other relevant factors, 

(6) the number of cases in all courts of record in this Commonwealth in which the Pennsylvania attorney is acting as the sponsor prohibits the adequate supervision of the candidate, 

(7) failure to comply with this rule, or 

(8) any other reason the court, in its discretion, deems appropriate.


[bookmark: 1012.1.]Id. (citing Pa. R.C.P. Rule 1012.1(e)).

In reaching her decision to grant PECO’s Motion, the ALJ found that while the Complainants raised several valid concerns that required consideration,  
[bookmark: _Hlk524010843]neither the record nor the timing of the Motion supported a finding that good cause existed to deny the Motion.  Among other arguments the Complainants raised, the ALJ addressed the Complainants’ argument that PECO and Mr. Watson failed to comply with the law.  The ALJ stated that PECO attorneys filed the Motion pursuant to 52 Pa. Code § 1.22(b) “in accordance with the Pennsylvania Bar Admission Rules” to admit Thomas Carl Watson, Esquire to appear pro hac vice in this proceeding.  The ALJ also stated that PECO attorneys filed a verified statement in accordance with Pa. R.C.P. Rule 1012.1 and 204 Pa. Code §§ 81.501, et seq.  The ALJ concluded that there was no indication that the pro hac vice admission of Mr. Watson would be detrimental to the interests of the Complainant or PECO, and there was nothing to suggest that Mr. Watson is not fit to practice law or practice before the Commission.  August 2018 Order at 6.

		The ALJ also addressed the Complainants’ contention that Mr. Watson’s appearance in several matters before the Commission pro hac vice may constitute practicing in Pennsylvania without a license.  The ALJ noted that PECO has had over thirty smart meter matters before the Commission and Mr. Watson has been admitted pro hac vice in at least eight of those matters.  The ALJ emphasized that in those cases, as well as here, Mr. Watson did not act as lead counsel and examined only Dr. Davis and Dr. Israel alongside and was assisted by PECO Pennsylvania lead counsel Mr. Smith and Ms. Lee.  The ALJ found that there was no evidence that Mr. Watson is unlawfully practicing in Pennsylvania as contemplated by Rule 1012.1(e)(5) as a basis for denying a pro hac vice motion.  August 2018 Order at 7.

		The ALJ further addressed the Complainants’ arguments that PECO’s Motion should not be granted because it was untimely and was filed at a late stage of the proceedings.  The ALJ stated that the Complainants were correct that the Motion was filed after the hearing and was not filed three days before the hearing as indicated in Pa. B.A.R. Rule 301.[footnoteRef:3]  In response, the ALJ found support for disregarding what she deemed to be a procedural error.  The ALJ stated that PECO’s failure to file the pro hac vice Motion before the hearing appeared to be an oversight rather than a deliberate act.  The ALJ reasoned that PECO’s error could be disregarded under Section 1.2 of the Commission’s Regulations, 52 Pa. Code § 1.2, which allows a presiding officer to disregard an error or defect of procedure which does not affect the substantive rights of parties.  August 2018 Order at 7.  The ALJ determined that curing PECO’s failure to file the pro hac vice Motion prior to the hearing in a manner that was reasonable to all parties would require a re-hearing and the expenditure of additional time, resources, and funds, and, would, therefore, “be detrimental to the prompt, fair and efficient administration of justice.”  August 2018 Order at 7-8 (citing Pa. R.C.P. Rule 1012.1(e)(1)). [3: 		Rule 301(b)(2)(ii) provides:

The motion for the applicant’s candidacy for pro hac vice admission shall be filed by the sponsor with the clerk of the court in which or with the magisterial district judge before which the case is pending at least three days prior to the appearance before the court or magisterial district judge by the attorney, barrister, or advocate seeking pro hac vice admission.] 


		The ALJ continued that the error here is a formal, curable one, as the court found in Washko v. Platz, 534 A.2d 522 (Pa. Super. 1987).  August 2018 Order at 8.  (citing Varner v. Roberts, 47 Pa. D. & C.3d 118, “practitioners and the judiciary alike [are] to refrain from elevating form over substance”).  The ALJ reasoned that the Commission previously has granted an untimely Motion for Admission Pro Hac Vice in Pa. PUC v. Duquesne Light Company, Docket No. R-00061346 (Final Order entered December 1, 2006).  The ALJ observed that Commonwealth agencies, such as the Commission, are not bound by the technical rules of evidence, and 2 Pa. C.S. § 505 provides that all relevant evidence of reasonably probative value may be received at agency hearings.  August 2018 Order at 8.  The ALJ found that through examination by Mr. Watson, Dr. Davis and Dr. Israel testified regarding medical and scientific issues raised by the Complainants and that such evidence is relevant, may be of probative value to any decision issued, and should be received.  Id. at 8-9.

The Complainants’ Petition and PECO’s Opposition Brief

In their Petition, the Complainants object to the ALJ’s determination granting PECO’s Motion.  The Complainants aver that granting the Motion, which was filed more than three months after the evidentiary hearing in this case, is contrary to Pa. B.A.R. Rule 301 and should have been denied on that basis.  The Complainants believe that Mr. Watson is effectively practicing as an attorney in Pennsylvania, as he has been involved in eight cases before the Commission and has appeared before the Commission to examine expert witnesses since 2016.  Petition at 1.  The Complainants disagree with the ALJ’s finding that there are no substantive rights of the Parties at risk, as the Complainants aver their rights to protect their health and to receive a fair hearing are at stake, especially since they are appearing pro se.  Id. at 2.

In its Opposition Brief, PECO’s first argument is that the Complainants’ claim of error can be addressed during the normal Commission review process.  PECO states that because no additional hearings or filings are scheduled to occur until the issuance of the Initial Decision, there is no prejudice to any party in waiting to address the pro hac vice arguments during the Exceptions stage of the proceeding.  Opposition Brief at 4.  PECO avers that the Complainants did not present an argument or reason that their pro hac vice arguments must be addressed now, rather than at the Exceptions stage of the proceeding.  Id. at 4-5 (citing Ross Schell v. PPL Electric Utilities Corporation, Docket No. C-2016-2535220 (Order entered November 6, 2016)).

PECO’s second argument is that the ALJ properly admitted Mr. Watson pro hac vice.  Opposition Brief at 5.  In support of this argument, PECO avers that Mr. Watson’s appearances in other cases have been limited in scope and duration, involved special expertise in AMI/health issues, and were under the close supervision of an experienced Pennsylvania regulatory attorney.  Id. at 5-6.  PECO also agrees with the ALJ that the Complainants are not prejudiced by granting the admission of Mr. Watson pro hac vice and that it would be an inefficient and wasteful use of resources for the Commission and the Parties to establish another hearing because of this curable and technical time of filing error.  Id. at 7.

Disposition

Given the procedural posture of this case, the Complainants’ Petition does not support the necessity for interlocutory review.  The Complainants have not alleged in their Petition, and we have not found upon our review, that interlocutory review at this stage in the proceeding will prevent substantial prejudice or expedite the conduct of the proceeding.  First, the error the Complainants allege and any prejudice flowing therefrom can be satisfactorily cured during the normal Commission review process.  For instance, if the Commission were to find it appropriate upon review, the proceeding could be remanded[footnoteRef:4] or certain portions of testimony could be stricken from the record.  We find that it would be more appropriate to make any such decisions after we have the benefit of the ALJ’s Initial Decision on the merits so that we may see the weight the ALJ has given to the evidence presented by the Parties and so that we can avoid prejudging the issues that will be before us on review. [4: 		The possibility of a remand does not necessitate interlocutory review at this stage in the proceeding.  See Petition of the Borough of Cornwall (Cornwall), Docket No. P-2015-2505794, at 21 (Order entered November 19, 2015).  ] 


[bookmark: _Hlk524347705]Second, there is no basis for finding that an interlocutory decision will expedite the proceeding.  The ALJ has conducted two days of evidentiary hearings on the contested substantive issues in this proceeding concerning installation of a smart meter at the Complainants’ home.  The hearing resulted in a 413-page transcript, and the Parties filed their briefs based on the record.  The issuance of the ALJ’s Initial Decision in this matter is the only procedure remaining before the Exceptions stage.  We have previously declined to answer material questions presented at such a later stage in a proceeding.  See Cornwall (declining to answer material questions when the Parties had already conducted discovery and filed testimony and exhibits, and the ALJ had conducted an evidentiary hearing); Pa. PUC v. Duquesne Light Company, Docket No. R-2013-2372129 (Order entered February 6, 2014) (declining to answer material questions when the Parties submitted testimony and exhibits, three days of hearing were held, and the Parties filed briefs on the merits).  Given the advanced procedural stage of this case, we find no compelling reason to preempt the normal review process prior to the ALJ rendering the Initial Decision.

Conclusion

		Based on our review of the instant Petition, the Opposition Brief, and the record that has been developed, we shall decline to answer the Material Question, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. That with regard to the Petition for Interlocutory Review and Answer to Material Question filed by James Quigley and Teresa Mendez-Quigley on August 27, 2018, we decline to answer the following Material Question:

Whether the ALJ, in the August 2018 Order, properly granted PECO’s Motion to Admit Counsel Thomas Watson Pro Hac Vice when the Motion was filed after the evidentiary hearing in this matter? 


		2.	That this matter is returned to the Office of Administrative Law Judge.

[image: ]		BY THE COMMISSION




							Rosemary Chiavetta
							Secretary

ORDER ADOPTED:  September 20, 2018

ORDER ENTERED:  September 20, 2018
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