PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held September 20, 2018

Commissioners Present:

	Gladys M. Brown, Chairman
	Andrew G. Place, Vice Chairman
	Norman J. Kennard
	David W. Sweet
	John F. Coleman, Jr.



A. Raymond Kochis							     C-2017-2601038

	v.

Duquesne Light Company

OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk500512169]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Rescission (Petition)[footnoteRef:1] of a Commission Opinion and Order filed by A. Raymond Kochis (Complainant) on May 17, 2018, relative to the above-captioned proceeding.  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on January 30, 2018, in the above-captioned proceeding which became the final action of the Commission when no exceptions were filed.  Duquesne Light Company (DLC) filed a Motion to Quash[footnoteRef:2] on May 24, 2018.  For the reasons stated below, we will deny the Complainant’s Petition. [1: 		As discussed further herein, the filing was labeled “Exceptions,” but was not timely filed.  Therefore, we will treat the Complainant’s “Exceptions” as a Petition for Rescission.]  [2: 		Because we are treating the Complainant’s “Exceptions” as a Petition for Rescission, we shall treat DLC’s Motion to Quash as an Answer to the Petition for Rescission.] 


History of the Proceeding

	On April 26, 2017, the Complainant filed a Formal Complaint (Complaint) alleging the Company had threatened to shut off his electric service and had billed him incorrectly.  As relief, the Complainant requested, for the periods January 2015 through April 2015, October 2015, and December 7, 2016 through April 11, 2017, that the Commission order DLC not to charge him for electricity during those periods because he was visiting his daughters and therefore not using electricity at his residence.  The Complainant also alleged that DLC’s installation of a new meter caused his furnace to turn on while he was out of town, and DLC’s customer service representatives refused to talk with him until he provided identifying information.

On May 17, 2017, DLC filed an Answer in which it generally denied the allegations.  DLC denied it had threatened to terminate electric service and denied there were incorrect charges on the billing statements.  DLC also denied that the installation of the new advanced meter on November 17, 2016, caused the Complainant’s furnace to turn on.  DLC acknowledged numerous telephone calls from the Complainant in which the Complainant refused to provide his account password or identifying information.

	On May 17, 2017, DLC also filed Preliminary Objections against the Complainant.  The Preliminary Objections sought dismissal of the entire Complaint, or in the alternative, to strike the request for relief as impertinent.  The Complainant did not respond to DLC’s Preliminary Objections.

	On July 6, 2017, the ALJ issued an Interim Order in which the DLC’s Preliminary Objections were granted, in part, and denied, in part.  The ALJ dismissed the allegations that DLC violated federal statutes and/or regulations but left intact the Complainant’s grievance concerning customer service and possible safety violations.

	The hearing convened as scheduled on October 4, 2017.  The Complainant appeared pro se and testified on his own behalf.  He offered no exhibits.  DLC was represented by counsel, who presented the testimony of one witness and offered fourteen exhibits which were admitted into evidence.

	The record in this case is comprised of the hearing transcript of 159 pages and fourteen exhibits.  The record closed in this proceeding on November 2, 2017.

	In her Initial Decision issued on January 30, 2018, the ALJ denied the Complaint.  In a Secretarial Letter dated January 30, 2018, the Parties were notified that Exceptions to the Initial Decision must be filed by February 18, 2018.  The Complainant filed a Petition for Additional Time to File Exceptions on February 14, 2018.  DLC did not object to the Complainant’s request for an extension to file Exceptions.  In a Secretarial Letter dated March 9, 2018, the Commission extended the period for all parties to file Exceptions until April 10, 2018.  On April 25, 2018, the Complainant attempted to file an unsigned version of his Exceptions.  By Secretarial Letter dated April 26, 2018, the Commission returned the Complainant’s Exceptions for a signature and requested a Certificate of Service.  The April 26, 2018 Secretarial Letter also established a new deadline to file Exceptions as May 6, 2018, with Reply Exceptions due May 7, 2018.  The Complainant filed his signed “Exceptions” on May 17, 2018.

	DLC filed its Petition to Quash on May 24, 2018.  On June 22, 2018, the Complainant filed additional information regarding his petition.[footnoteRef:3] [3: 		Our Regulations do not provide for further filings regarding a petition for rescission.  Accordingly, we will not address the Complainant’s additional filing.] 


Discussion

		We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on April 26, 2018.  Exceptions were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on April 26, 2018.

		As discussed above, the Complainant filed “Exceptions” on May 17, 2018 (i.e., eleven days beyond the extension granted by the Secretary’s Bureau).  Because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Rescission (Petition) of the Commission’s final decision.  52 Pa. Code § 5.572(d).  Consequently, we will treat DLC’s “Motion to Quash” as an Answer to the Petition for Rescission (Answer).

Legal Standards

Before addressing the Petition, it is noted that any issue that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Initial Decision

In her Initial Decision, the ALJ made twenty-three Findings of Fact and reached four Conclusions of Law.  I.D. at 3-6, 11.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

The ALJ dismissed the Complaint because the Complainant:  (1) failed to prove that DLC overcharged him for electric service when he was absent from the service address for an extended period; (2) failed to prove that DLC provided unreasonable service and appropriate customer service when its customer service representatives declined to discuss his electric service account because he refused to provide his name; and (3) failed to prove that DLC provided unsafe and unreliable service by causing his furnace to turn on after a power surge.  (I.D. at 11).

The ALJ cited to Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), where the Commission outlined the burden of proof in a case involving a high bill dispute.  The accuracy of a meter in an important factor in a billing dispute but is not the only factor.  The Commission held certain factors must be considered for a ratepayer to establish a prima facie case whenever claiming unusually high bills:

(1) The disputed bill was abnormally high when compared to prior usage patterns; and

(2) The ratepayer’s pattern of usage had not changed.

		The ALJ concluded that the Complainant did not meet the requirements of the Waldron test.  The ALJ opined that although the Complainant presented credible and believable testimony about his extended absence from the service address, he did not show that the disputed bills were “unreasonably high.”  The ALJ noted that the supplier charges are higher in January 2017 than in December 2016 even though the Complainant was at home until December 8, 2016, and was not home during the entire month of January 2017.  The ALJ noted further that the Complainant’s increased consumption amounted to a $2.16 difference, which does not qualify as “unreasonably high.”  I.D. at 7-9.

		The ALJ determined that although the Complainant testified that whenever a power surge occurred on his electric service, the electronic ignition on his natural gas furnace would ignite and cause the furnace to operate, the Complainant’s testimony does not include any instance when he returned home from one of his extended absences to find that the furnace was operating.  The ALJ concluded that the Complainant’s contention that DLC failed to provide adequate, efficient, safe and reasonable service and facilities was not supported by substantial evidence.  I.D. at 10.

		Concerning the Complainant’s allegation that DLC failed to provide reasonable customer service, the ALJ concluded that it is reasonable for a DLC customer service representative to insist that the Complainant provide his name, as well as other account information, before discussing the details of his electric service account.  I.D. at 11.

For all of the above reasons, the ALJ dismissed the Complaint.

The Complainant’s Petition and DLC’s Answer

		The Complainant’s Petition is comprised of copies of utility bills from DLC, copies of his bank statements, and handwritten notes in which he reiterates many of the same claims he made at the hearing.  The Complainant further asserts that the bank statements verify the dates that he was away from home.  He also avers that his utility bills are incorrect and takes issue with the accuracy of the bar graphs designating his prior twelve-month and the latest twelve-month average usages.  Petition at 2.  The Complainant also reiterates his claim that the new meter caused his furnace to come on and operate twenty-four hours per day over a period of eight to nine days.  The Complainant suggests that DLC send an electrician to his service address to verify the issues he claims he has with his furnace.  Petition at 3.

		In its Answer to the Complainant’s Petition, DLC argues that the Petition should be quashed because the initial deadline to file Exceptions was February 18, 2018; but the Commission subsequently granted the Complainant’s request for additional time, until April 10, 2018, to file Exceptions.[footnoteRef:4]  DLC asserts that neither Party filed Exceptions by April 10, 2018, but more than a month later, on May 13, 2018, the Complainant filed a seventy-two-page letter that generally disagrees with the Initial Decision.  DLC avers that the Initial Decision became final on April 10, 2018, pursuant to Section 5.536 of the Commission’s Regulations, 52 Pa. Code §5.536, because no party filed Exceptions, and two or more Commissioners did not request to review the Initial Decision within fifteen days after it was issued.  Thus, DLC requests that to the extent the Complainant’s letter dated May 13, 2018,[footnoteRef:5] is an attempt to file Exceptions to the Initial Decision, it should be quashed because it is untimely.  If the Commission denies its request to quash the Complainant’s Petition, DLC requests that the Commission issue a briefing schedule to set deadlines by which the parties may submit written briefs relating to the Complainant’s Exceptions to the Initial Decision. [4: 		As we noted in the History of the Proceeding, supra, the Complainant’s original Exceptions that were filed on April 25, 2018, or ten days after the extended April 10, 2018 deadline, were returned to the Complainant because they did not contain an original signature and a Certificate of Service showing that all parties had been notified.  Thus, the Secretary’s Bureau issued a Secretarial Letter on April 26, 2018, requesting the additional information within ten days and informing the Complainant that the Exceptions will be processed after the signed Exceptions and Certificate of Service are received by the Commission.]  [5: 		As noted, the Complainant’s Petition which was dated May 13, 2017, was received by the Commission on May 17, 2018.] 


Disposition

Based upon our review of the record of this proceeding, we find that the Complainant has failed to allege any new or novel arguments such as would persuade us to reverse, modify or amend our Final Order.  Thus, we shall decline to exercise our discretion to grant the requested relief and deny the Petition.  Accordingly, there is no need to address DLC’s request to establish a briefing schedule pertaining to the Complainant’s Petition.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Petition, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

1. That the Petition for Rescission of A. Raymond Kochis, filed on May17, 2018, is denied, consistent with this Opinion and Order. 

2. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  September 20, 2018 

ORDER ENTERED: September 20, 2018
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