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	P-2018-3004086



ORDER

BY THE COMMISSION:

	On August 15, 2018, PECO Energy Company (PECO or the Petitioner) filed a Petition pursuant to 52 Pa. Code § 5.41 requesting that the Commission approve a waiver of the use of its standardized interconnection and application agreement forms for proposed interconnection projects.  PECO seeks a waiver from using the Commission‑adopted standardized interconnection forms in order to accommodate the Department of Conservation and Natural Resources’ (DCNR) request to modify the existing standardized terms and conditions in the interconnection agreement.  We find that PECO has presented valid reasons for the Commission to waive the use of specific language in the standardized interconnection application and agreement forms for the DCNR Level 2 interconnection project.


PECO’s Petition

	PECO states that it has received a Level 2 application and request from the DCNR to interconnect a 25‑kilowatt solar photovoltaic system at Fort Washington State Park in Montgomery County, Pennsylvania.  PECO asserts that it consistently uses the standard forms adopted by the Commission for interconnection projects.  See Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Standard Interconnection Application Forms, Docket No. M-00051865 (February 27, 2009).  PECO states that DCNR requested modifications to the sections dealing with Indemnification (Section 9) and Limitation of Liability (Section 10).  The specific modifications are as follows:

9)	Indemnification.  The Parties shall at all times indemnify, defend, and save the other Party harmless from, any and all damages, losses, claims, including claims and actions relating to injury to or death of any person or damage to property, demand, suits, recoveries, costs and expenses, court costs, attorney fees, and all other obligations by or to third parties, arising out of or resulting from the other Party's action or inactions of its obligations under these terms and conditions on behalf of the indemnifying Party, except in cases of gross negligence or intentional wrongdoing by the indemnified Party.

10.  Limitation of Liability.  Each party’s liability to the other party for any loss, cost, claim, injury, liability, or expense, excluding payment of any including reasonable attorney’s fees, relating to or arising from any act or omission in its performance of these terms and conditions, shall be limited to the amount of direct damage actually incurred.  In no event shall either party be liable to the other party for any indirect, incidental, special, consequential, or punitive damages of any kind whatsoever.  

Discussion

	The Commission has exclusive regulatory jurisdiction over the implementation of public utilities and seeks, where possible, to establish statewide standardization of all facets of operation of public utilities.  By Order entered February 27, 2009, the Commission established standardized interconnection application and agreement forms in accordance with the Alternative Energy Portfolio Standards Act of 2004 (AEPS Act), 73 P.S. §§ 1648.1-1648.8, and our Regulations at 52 Pa. Code §§ 75.1 – 75.51.  The standard application and agreement forms are intended to be used for all levels of review for proposed alternative energy source interconnection projects.  The Commission directed that the standard interconnection application and agreement forms are to be used by jurisdictional electric distribution companies (EDCs) for processing interconnection requests brought under the Commission’s Regulations at 52 Pa. Code §§ 75.1 through 75.51.  

	The Interconnection Agreements for Levels 1-4 contain specific limitations on liability and indemnification provisions.  Since the Commission approved the provisions set within these standardized forms and directed their use by EDCs for all levels of interconnection projects, the Commission is the appropriate forum for PECO to seek permission to deviate from the standardized interconnection agreement forms.

	In its supplemental filing to a previous docket concerning the same issues,[footnoteRef:1] DCNR asserted that, as an executive agency, it is legally prohibited from assuming responsibility for indemnifying third parties because such an indemnification would expose the Commonwealth to tort liability beyond the areas of tort and contractual liability that the General Assembly has waived under 42 Pa. C.S.A. § 8522(b) and 62 Pa. C.S. § 1702 respectively.  In addition, DCNR stated that the same rationale also prohibits it from assuming any potential liability to pay attorney fees of another party.[footnoteRef:2]   [1:  Petition of Metropolitan Edison Company for Waiver of Standard Interconnection Application and Agreement Forms, Docket No. P-2011-2238314 (October 28, 2011).]  [2:  Supplemental Filing of DCNR at 2, Petition of Metropolitan Edison Company for Waiver of Standard Interconnection Application and Agreement Forms, Docket No. P-2011-2238314.] 


	It is well-settled that the Commonwealth of Pennsylvania, its officials and agencies are entitled to statutory sovereign immunity as set forth in 1 Pa. C.S. § 2310.  The DCNR is a state agency of the Commonwealth of Pennsylvania that is tasked with maintaining and preserving the 121 state parks; managing the 2.2 million acres of state forest land; providing information on the state's ecological and geologic resources; and establishing community conservation partnerships with grants and technical assistance to benefit rivers, trails, greenways, local parks and recreation, regional heritage parks, open space, and natural areas under the Conservation and Natural Resources Act, 71 P.S. §§ 1340.101 et. seq.  Thus, the DCNR is a Commonwealth agency for purposes of the Sovereign Immunity Act.  42 Pa. C.S. §§ 8521-28.  As a result, DCNR is insulated from liability except in certain specified circumstances where the General Assembly has waived sovereign immunity protection for specified torts.  See 42 Pa. C.S. §§ 8521(a); 8522(a) and (b).

	DCNR’s prior supplemental filing arguments remain valid, and we agree that it is appropriate to remove the Indemnification and modify the Limitation of Liability provisions set forth in the standardized interconnection agreements used by PECO for this particular DCNR interconnection project.  Retaining the indemnification clause in the standardized interconnection agreement with DCNR would have the effect of placing the Commonwealth, its assets and the Pennsylvania General Fund at risk, as the indemnification clause would expose the Commonwealth to liability for tort actions beyond what is statutorily allowed.  The purpose of sovereign immunity is to provide special protection against the loss of assets held in common for many people, specifically Pennsylvania citizens now and in the future, for the performance of vital government functions.  

	Moreover, we also note that the exceptions to sovereign immunity under the Sovereign Immunity Act are to be strictly construed and are the only instances where immunization from liability for Commonwealth agencies is waived.  See 42 Pa. C.S. §§ 8521(a); 8522(a) and (b).  There is no waiver exception of sovereign immunity in those instances where a state agency enters into an interconnection agreement with a public utility.  We also agree that nothing in the Procurement Code generally, addresses tort liability and decline to read such an exception therein.  Accordingly, we agree that requiring DCNR to execute the standardized interconnection agreement form that retains the Indemnification and Limitation of Liability provisions would constitute a waiver of sovereign immunity.

Conclusion

	Based upon Pennsylvania case law and the strict construction of the exceptions to sovereign immunity, we find that Petitioner’s reasons for seeking waiver are valid.  Accordingly, we find it is in the public interest to grant PECO’s petition.  Granting PECO’s request with respect to this DCNR interconnection project protects the functions of government from litigation and damage claims; THEREFORE,

	IT IS ORDERED:

1. That PECO Power Company is granted a limited waiver of the use of 
the standardized interconnection forms established by the Commission in the proceeding at Docket No. M-00051865.

	2.	That PECO Power Company is permitted to strike in its entirety the Indemnification provision (Section 9) of the standardized interconnection application and agreement form.

	3.  	That PECO Power Company is permitted to modify the Limitation of Liability provision (Section 10) of the standardized interconnection application and agreement from by removing the reference to payment of attorney’s fees of another party.

4.	That this waiver is only applicable to the Department of Conservation and Natural Resources’ Level 2 request to interconnect a 25‑kilowatt solar photovoltaic system at Fort Washington State Park in Montgomery County, Pennsylvania.

5.	That the matter at Docket No. P-2018-3004086 be marked closed.	
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BY THE COMMISSION



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  September 20, 2018

ORDER ENTERED:  September 20, 2018
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