BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jeffrey Frederick




:








:


v.





:

C-2018-3002631







:

Philadelphia Gas Works



:

PREHEARING ORDER #2
MOTION FOR CONTINUANCE

GRANTED
By Hearing Notice dated July 10, 2018, an Initial Hearing was scheduled for Wednesday, September 12, 2018, at 10:00 a.m.  The Initial Hearing convened as scheduled.  The Complainant, Jeffrey Frederick did not appear.  Counsel for the Respondent, Philadelphia Gas Works (PGW or Company) was represented by Laureto Farinas, Esquire, and was prepared to advocate its case.

The undersigned Administrative Law Judge (ALJ) waited approximately 15 minutes to obtain communication from the Complainant as to why he was not present.  The Complainant remained absent from the Initial Hearing and at 10:25 a.m.    

Attorney Farinas moved that the case be dismissed with prejudice for lack of prosecution.  Attorney Farinas also stated that the Complainant is a principal of Mont Alto, LLC and that the actual Complainant in this formal complaint (Complaint) is the entity Mont Alto, LLC and not the individual, Jeffrey Frederick.  Thus, Attorney Farinas alleged that the Complainant cannot represent the entity.  The Complainant must obtain an attorney to represent it pursuant to the Prehearing Order dated July 16, 2018, at paragraph 6.     
About 11:20 a.m. someone that represented themselves as Jeffrey Frederick called the Philadelphia Regional Office inquiring about whether they could still participate in the scheduled Initial Hearing although it was past the scheduled time.  The person was told that the Initial Hearing had occurred, but they could send in writing a request for a further hearing.

The Complainant sent a letter dated September 14, 2018, but received on September 17, 2018, which requested a continuance.  The request alleged that an exigent work situation occurred on the morning of the schedule hearing day, September 12, 2018, that required his presence.  This work-related situation caused a conflict with the scheduled Initial Hearing and his failure to appear at the hearing.    

By letter dated September 19, 2018, Attorney Farinas objected to the Complainant’s requested continuance.  The rationale for the objection was that the Complainant’s failure to appear was not supported and the excuse provided was not adequate.  The Respondent again alleged that the customer of record is a business entity and not an individual.  The Respondent further alleged that the Complainant must be represented by an attorney pursuant to the Commission’s regulations.  The Respondent stated that there is no attorney of record for the Complainant at this docket.  The Respondent requests that the Complainant be dismissed with prejudice for the two reasons mentioned above.  

Pursuant to 52 Pa.Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted by motion in writing, filed no later than five (5) days prior to the hearing with the Pennsylvania Public Utility Commission (Commission or PUC).  The continuance requested by the Complainant is not timely and is not in the correct form.    
52 Pa.Code § 1.2(a) and (c) state, 

(a) This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.



*


*


*

(c)
The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.

Pursuant to 52 Pa.Code § 1.2(a) and (c), the undersigned will address the motion as it is made under exigent circumstances.  The communication not being timely will not delay the undersigned from securing a just, speedy and inexpensive determination in this proceeding.  



This matter is ripe for ruling.



The Complainant did not file the requested continuance timely.  The exigent, work-related situation that Mr. Frederick had to address that occurred on the date of the scheduled hearing was not planned.  Mr. Frederick acted reasonably to communicate his absence when had had sufficiently addressed the work-related situation.  Mr. Frederick also provided a letter in writing to explain his absence.  I find that under the circumstances, Mr. Frederick acted reasonably.  I find that under exigent circumstances Mr. Frederick acted reasonably and his requested continuance is considered.  I do not find that the form of Mr. Frederick’s request prohibits the substance of his request.  


Attorney Farinas alleged that the Complainant is a business entity and not an individual.  Attorney Farinas initially raised this allegation at the scheduled hearing.  There is nothing that prevented the Respondent from raising this allegation in a Motion or in its Answer prior to the scheduled hearing.  The Complainant has not been provided due process to address this allegation.  


I am not persuaded by the grounds advocated by the objection.  Furthermore, the Complainant is to be given due process if indeed the Complainant is an entity that is required to be represented by an attorney.  It is not evident from the filed formal complaint that the service at issue is for anyone or any entity other than Mr. Frederick.


I find that the request to schedule a further hearing about this matter is reasonable.   The objection by the Respondent is overruled.


The request to reschedule the hearing that was scheduled for Wednesday, September 12, 2018 at 10:00 a.m. at the above referenced docket is granted.  


A Hearing Notice scheduling a further hearing on a future date will be issued.  All parties are encouraged to talk with each other to resolve this matter, or some portion thereof, if possible, as it is the Commission’s policy to encourage settlement.  52 Pa.Code § 5.231.   


I caution both parties that a request in the future to continue this matter will be met with strict scrutiny.  It is noted that any allegation of an emergency in the future may warrant support of the emergency.  



I caution the Complainant, Jeffrey Frederick, that if indeed he is a principle for Mont Alto, LLC, and that the gas service requested at issue are for Mont Alto, LLC, then by Commission regulations an attorney must represent the Complainant.  See Frederick v. Philadelphia Gas Works, Docket No C-2018-3002631 (Prehearing Order July 16, 2018) at 2, paragraph 6.  Complainant is to provide evidence of an attorney through a Notice of Appearance filed with the Commission no later than December 1, 2018.  Failure to file a timely Notice of Appearance, if it is warranted, may prove detrimental to the Complainant.  


THEREFORE,

IT IS ORDERED:
1. That the continuance requested by Jeffrey Frederick in the formal complaint of Frederick v. Philadelphia Gas Works at Docket No. C-2018-3002631, is granted.
2. That this matter is to be rescheduled for further hearing.
Date:
October 1, 2018



__________/s/__________________








Angela T. Jones
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