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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Formal Complaint (Complaint) of Nancy Colbert (Complainant or Ms. Colbert) on August 8, 2016, seeking reconsideration of the Commission’s prior decision granting PECO Energy Company (PECO or Respondent) authority to install a smart meter at Petitioner’s residence.  See, Nancy and Jim Colbert v. PECO Energy Company, Docket No. 2015-2515607 (Order entered June 30, 2016) (June 2016 Order).  Our June 2016 Order denied and dismissed the Complaint on grounds of legal insufficiency, with prejudice, and denied the Complainant’s request for a hearing on allegations that installation of smart meters cause adverse effects to residents’ health, safety and privacy rights.  PECO filed an Answer to the Complaint (Answer) denying the averments on September 6, 2016.

As a procedural matter, Administrative Law Judge (ALJ) Joel Cheskis construed the Complaint as a Petition for Rescission or Amendment of a final order of the Commission pursuant 52 Pa. Code § 5.572(d) (allowing relief at any time from a final order by petition for rescission or amendment).[footnoteRef:1]  Pursuant to Commission internal operating procedures regarding requests for special relief under 52 Pa. Code § 5.572, the Complaint was transferred to the Commission’s Office of Special Assistants (OSA) for disposition. [1: 		Due to a series of filing errors, the Commission’s Secretary’s Bureau rejected the Complainant’s attempts to file a timely request for reconsideration of our June 2016 Order.  The Secretary’s Bureau docketed the present Complaint more than fifteen days after entry of the June 2016 Order.  As discussed, infra, on September 27, 2016, PECO filed a Motion to Dismiss the Complaint as a collateral attack on a final order and an untimely request for reconsideration.  In the interest of justice for the pro se Complainant, the ALJ exercised discretion to construe the Complaint as a petition for rescission or amendment of a final order, allowable at any time under 52 Pa. Code § 5.572. See, Order of ALJ Joel Cheskis, issued February 8, 2017, Nancy Colbert v. PECO Energy Company: Order Denying Motion for Judgement on the Pleadings and Transferring Petition to Office of Special Assistants, Docket No. C-2016-2561993. (ALJ’s February 8 Order).] 


[bookmark: _Hlk525573537]For the reasons set forth herein, we will (1) treat the Complaint (hereinafter “Petition”) as a Petition for Rescission or Amendment of the June 2016 Final Order; (2) grant the special relief requested by the Complainant (hereinafter “Petitioner”); (3) rescind our 2016 Final Order dismissing the complaint with prejudice; and (4) reopen the proceeding at that docket and remand the matter to the Office of Administrative Law Judge for further proceedings as deemed necessary, consistent with this Opinion and Order.

History of Proceeding

[bookmark: _Hlk524016168]		On August 8, 2016, the Petitioner, acting pro se, filed the present Petition seeking reconsideration of the Commission’s June 2016 Final Order at Docket No. C‑2015-2515607.  ALJ’s February 8 Order at 1-2.

		On September 6, 2016, PECO filed an Answer and New Matter accompanied by a Notice to Plead, in which it denied the allegations in the Petition and asserted, by way of new matter, that the Petition is barred by the doctrine of res judicata since the same facts and allegations were raised and addressed by the Commission’s prior  June 2016 Final Order at Docket No. C-2015-2515607 (Opinion and Order entered on June 30, 2016).  The Commission’s June 2016 Final Order upheld the ALJ’s denial of a hearing and dismissal of Ms. Colbert’s complaint on grounds of legal insufficiency.  We concluded that, where a smart meter was not yet installed in a customer’s residence, the customer could not, as a matter of law, assert a violation of any provision of the Public Utility Code, Commission Regulation or utility tariff based on adverse effects to their own health and safety alleged to be caused by a smart meter, because the customer could not personally testify to any such adverse effects.  No appeal was taken from the final order, and no petition for reconsideration was timely filed. Id. at 2 and 7.

		On September 27, 2016, PECO filed a Motion for Judgement on the Pleadings (PECO Motion), that reiterated the allegations raised in the new matter, asked that the ALJ find that the Complaint is barred by res judicata from relitigating the identical claims under the same set of facts previously decided by the Commission’s June 2016 Final Order at Docket No. C-2015-2515607, and requested that the Complaint be dismissed with prejudice. Id. at 2-3.

		On October 11, 2016, Ms. Colbert filed a response to PECO’s Motion, in which she alleged, inter alia, that she was denied due process in the prior proceeding because she was not afforded a hearing regarding the issues decided by the Commission’s June 2016 Final Order.  Ms. Colbert further asserted that PECO misrepresented the content of Ms. Colbert’s response to the new matter.  In conclusion, Ms. Colbert reiterated her request for a hearing in the present proceeding to present evidence regarding her allegations that smart meters cause adverse effects to health, safety and privacy rights.  ALJ’s February 8 Order at 3.

		On January 18, 2017, the parties were notified of the assignment of a motions judge and hearing on PECO’s Motion scheduled for February 8, 2017.  Following hearing on PECO’s Motion to dismiss, ALJ Cheskis denied the Motion.  ALJ’s February 8 Order at 6.

		Noting the circumstances under which the Petitioner had failed to timely file a petition for reconsideration of the June 2016 Final Order, and viewing the facts in a light most favorable to Petitioner, the ALJ construed the matter as a Petition for Rescission or Amendment of the June 2016 Final Order, pursuant to Section 5.572(d) of the Public Utility Code, 52 Pa. Code § 5.572(d) (allowing relief from a final order at any time by petition for rescission or amendment), and transferred the matter to OSA for disposition.  ALJ’s February 8 Order at 7-9.

Discussion

A. Nature of Filing

		We begin by considering the nature of the filing before us, to determine the applicable legal standard of review.  As previously noted, no appeal or petition for reconsideration was timely filed in response to the Commission’s June 2016 Final Order. Therefore, the Opinion and Order of the Commission became final and effective on the date it was entered.  See, Section 1.14(b) of Commission Regulations, 52 Pa. Code §1.14(b).  Although the Petition was filed outside the fifteen-day period for seeking reconsideration,  the ALJ exercised discretion in the interest of justice for the pro se Petitioner under 52 Pa. Code § 1.2(a) to liberally apply our Regulations and construe the Petition as a request for relief pursuant to Section 5.572(d) of Commission Regulations, 52 Pa. Code § 5.572(d), thereby allowing the Complainant to seek relief at any time by petition for rescission or amendment of a final Commission order.  Id. We concur.

		Therefore, we will review the matter as a Petition for Rescission or Amendment of the Commission’s June 2016 Final Order seeking special relief in the form of a remand to the Office of Administrative Law Judge for hearing.  Consequently, the legal standard of review is discretionary.  West Penn Power v. Pennsylvania Public Utilty Comm’n, 659 A.2d 1055 (Cmwlth. 1995).

B. Legal Standards

		We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion. It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		The Public Utility Code establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsection 703(f) and (g), 66 Pa. C.S. §§ 703 (f) and (g), relating to rehearings as well as rescission and amendment of final orders. Requests for such relief must be consistent with Section 5.572(d) of our Regulations, 52 Pa. Code § 5.572 (d), relating to petitions for relief following the issuance of a final decision.

		Under Section 5.572 (d), a party may seek relief from a final Commission order at any time by petition for rescission or amendment.  In such cases, the petition must allege circumstances which warrant disturbing the finality of orders to grant special relief. Feleccia v. PPL Electric Utilities Corp., et al, Docket No. C-20016210 (Order entered March 7, 2003) at 2.

		Commonwealth Court has addressed the question of legal sufficiency of a complaint in cases where an electric utility customer challenges the installation of a smart meter at their residence.  In Romeo v. Pa. Pub. Util. Comm’n, 154 A.3d 422, 2017  (Pa. Cmwlth. 2017), the court held that an electric utility customer must be afforded the opportunity to present witnesses and evidence of the alleged adverse effects to health and safety caused by smart meters.  Id.

	As previously noted, rescission or amendment of a prior final order of the Commission is matter of Commission discretion.  See, West Penn Power v. Pennsylvania Public Utility Comm’n, 659 A.2d 1055 (Cmwlth. 1995) (PUC has discretion whether to act on petition for rescission or amendment of prior order).  Therefore, under the discretionary standard of review, we will exercise our discretion to disturb a final order only under circumstances deemed appropriate. City of Pittsburgh v Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

	While a §5.572(d) petition may raise any matter to persuade us to exercise our discretion to amend or rescind a prior Commission order, it is not appropriate to allow parties to relitigate matters already decided. “Parties . . ., cannot be permitted [a second opportunity] . . ., to raise the same questions which were specifically considered and decided against them.”  Duick v Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Exercise of Commission discretion to disrupt the finality of prior Commission orders is appropriate only where a §5.572(d) petition raises “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission. Duick at 559.

		Additionally, as a public utility, PECO’s duty regarding the installation of smart meters is governed by Section 1501 of the Code, 66 Pa. C.S. § 1501, which requires utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public. 66 Pa. C.S. § 1501.
  
C. Position of the parties

1.  Ms. Colbert’s Petition for Rescission or Amendment

		As reflected in her Petition and subsequent responses to PECO, Ms. Colbert disputed the installation of a smart meter at her residence based on facts and issues presented in the prior Commission proceeding in Nancy and Jim Colbert v. PECO Energy Company, Docket No. 2015-2515607 (Order entered June 30, 2016).  On that basis, the Petitioner asserted that she has a right to a hearing to raise her objections to PECO’s authority to install a smart meter at her residence.  ALJ’s February 8 Order at 1, 3 and 7. 

2.  PECO’s Answer and New Matter and Motion for Judgement on the Pleadings


		As reflected in the pleadings, PECO averred that Complainant/Petitioner’s assertions are an attempt to re-litigate the prior complaint decided by the Commission’s June 2016 Final Order, which approved PECO’s authority to install a smart meter at Ms. Colbert’s residence, and therefore should be dismissed, with prejudice, as set forth in PECO’s New Matter.  The New Matter set forth the history of the proceeding underlying the Commission’s June 2016 Final Order that addressed the same facts and asserted res judicata as a bar to the present Complaint. ALJ’s February 8 Order at 1-3.
 
D. ALJ’s Order Denying PECO’s Motion

		Based on the Petitioner’s own assertions, ALJ Cheskis concluded that Ms. Colbert did not raise new facts or arguments in opposition to PECO’s authority to install a smart meter at her residence, but rather sought reconsideration of the Commission’s July 2016 Final Order at Docket No. C-2015-2515607.  ALJ’s February 8 Order at 8.  Although the Complaint was filed beyond the fifteen-day period in which to request reconsideration under 52 Pa. Code § 5.572(c), which would have barred the request as untimely, in consideration of the fact that the Complainant was acting pro se, the ALJ exercised discretion under 52 Pa. Code § 1.2(a) to apply Commission Regulations liberally, and construed the Complaint as a petition under § 5.572(d) which allows a request for relief from a final order at any time by petition for rescission or amendment. Id. at 8-9.

E. Disposition

[bookmark: _Hlk517353108]		Based upon our review of the record and the applicable law, as discussed above, we find that the Complaint is appropriately treated as a Petition for Rescission or Amendment of the Commission’s June 2016 Final Order.  Further, consistent with the Commonwealth Court’s decision in  Romeo v. Pa. Pub. Util. Comm’n, 154 A.3d 422, 2017  (Pa. Cmwlth. 2017), we find that it is warranted to grant the Petitioner’s request for special relief and remand this matter to the Office of Administrative Law Judge for any hearings deemed necessary at which the Petitioner may offer evidence in support of her allegations that the installation of a smart meter will cause adverse effects to her health, safety and privacy rights.  Therefore, we believe there is sufficient basis to warrant exercising our discretion to rescind and amend our June 2016 Final Order, reopen that docket and direct a remand for a hearing in that proceeding.

		In our June 2016 Final Order at Docket No. C-2015-2515607, we dismissed, with prejudice, the Complainants’ objections to PECO’s installation of a smart meter at their residence.  In that proceeding, the Complainants objected to PECO’s attempts to install a smart meter at the Complainants’ residence and refused PECO access to the property to do so.  PECO notified the Complainants that their electric service would be terminated due to denial of access for PECO to install a smart meter. Id. at 2.

		The Complainants averred in that proceeding that PECO’s attempts to install a smart meter at their residence were unlawful, and that PECO was obligated to inform its customers of the risk of damages from smart meters, including the loss of privacy, radiation poisoning, identity theft, and fire.  Id.  The Complainants alleged, inter alia, smart meters are not cost effective, are an invasion of privacy, and cause adverse health effects, citing websites and publications in support of their assertions. Id.

		Our finding in the June 2016 Final Order upheld the ALJ’s conclusion that the Complainant failed to allege facts which support a finding that PECO’s action was unlawful, and therefore, dismissed the Complaint on the grounds of legal insufficiency.  We held: 

We agree with the ALJ’s determination to dismiss the Complaint on legal insufficiency grounds.  We have held that the express language of Act 129 does not prohibit us from holding a hearing on issues related to the safety of smart meters, consistent with our statutory authority in Section 1502 of the Code, when a legally sufficient claim is present. Kreider, Supra, at 17.  In cases involving smart meter installation, we evaluate specific allegations made by the complainant under the circumstances in each case and reach a conclusion based on those particular circumstances.  See, Susan Kreider v. PECO Energy Company, Docket No. P‑2015-2495064 (Order on Reconsideration entered January 28, 2016), at 21.  In this particular case, the Complainant’s factual averments fail to implicate a potential violation of the Code, a Commission Order or Regulation, or Company’s Tariff.  The Complainant’s have not presented a claim to which they could personally testify that would support a finding that the installation of a smart meter was responsible for any specific safety or health effects they experienced in their home.


Nancy and Jim Colbert v. PECO Energy Company, Docket No. C-2015-2515607 (Opinion and Order entered, June 30, 2016) (emphasis added).

[bookmark: _Hlk525210039][bookmark: _Hlk525210066]However, our rationale in our June 2016 Final Order for dismissing the Complaint for legal insufficiency was subsequently rejected by the Commonwealth Court in Romeo v. Pa. Pub. Util. Comm’n, 154 A.3d 422, 2017  (Pa. Cmwlth. 2017).  In Romeo, the Court found, where an electric utility’s customer objected to the installation of a smart meter based on allegations of adverse effects to health, safety and privacy rights, the complainant was not required to allege facts to which the complainant “would personally testify.”  Therefore, the factual allegations of the complaint were legally sufficient.  The court reversed our finding of legal insufficiency and remanded the matter to the agency for a hearing to allow the customer an opportunity to present evidence in support of the allegations.

		Romeo, therefore, effectively overrules prior Commission precedent which held that, where a smart meter was not yet installed in a customer’s residence, the customer could not, as a matter of law, assert a violation of any provision the Public Utility Code, Commission Regulation or utility tariff based on adverse effects to their own health and safety alleged to be caused by a smart meter, because the customer could not personally testify to such adverse effects.  See, Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Final Order entered May 27, 2011); Jones v. Metropolitan Edison Company, Docket No. C‑2011-2224380 (Final Order entered June 28, 2011);  Griffin v. Metropolitan Edison Company, Docket No. C-2012-2300172 (Final Order entered July 31, 2012);  Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Opinion and Order entered November 14, 2013);  Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413771 (Final Order entered June 12, 2014);  Efaw v West Penn Power Company, Docket No. C-2014-2413744 (Final Order entered June 12, 2014),  Siemion v PECO Energy Company, Docket No. C-2015-2493952 (Final Order entered October 21, 2015),  Schoefer v PECO Energy Company, Docket No. C-2015-2497438 (Final Order entered November 6, 2015).
 
We note that Romeo was decided in 2017, after our June 2016 Final Order was issued.  Therefore, while directly on point, Romeo does not operate as controlling legal precedent where, as here, the Commission had entered a final order, the June 2016 Final Order dismissing the complaint with prejudice, prior to the issuance of Romeo.

		Typically, where a final agency order has been entered, res judicata would bar any subsequent challenge, even one based on a change in the law.  Generally. new developments in the case law will not alter the finality of the prior agency order.  Jones v. Costlow, 47 A 2d. 259 (Pa. 1946).  However, because this case arises as a Petition for Rescission or Amendment of a prior final order of the Commission, we have discretion to determine whether to apply the holding in Romeo to grant special relief and require remand and hearing is discretionary.  West Penn Power v. Pennsylvania Public Utility Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995) (PUC has discretion whether to act on petition for rescission or amendment of prior order).

		In the present case, the pro se Petitioner has maintained her request for a hearing at every stage of the proceeding.  We also note the unique circumstances under which the pro se Petitioner made attempts to timely file for reconsideration of the June 2016 Final Order, which were rejected by the Secretary’s Bureau for ministerial reasons. See, infra. at. Fn. 1.

		Under the unique circumstances of this case, involving the rights of a pro se Petitioner and under facts which warrant exercise of our discretion to treat the Complaint as a Petition for Rescission or Amendment, our concern to afford a pro se complainant due process consistent with Romeo outweighs the technical insufficiency of the filings.  In these circumstances, the rationale applied in Romeo is a “new or novel” argument not considered by our June 2016 Final Order, which is sufficient basis for exercising our discretion.  Duick v Pennsylvania Gas and Water Company at 559.

		Therefore, we find there is sufficient basis for exercising our discretion to grant the special relief requested.  Thus, we will rescind our June 2016 Final Order that dismissed the complaint and direct that the matter at that docket be reopened and remanded to the Office of Administrative Law Judge for further proceedings as deemed necessary and the issuance of an initial decision on remand, consistent with this Opinion and Order. 

[bookmark: co_pp_sp_999_3_1]Conclusion

Based upon our review of the record, applicable law and the forgoing discussion, we shall grant the Petition filed by Nancy Colbert on August 8, 2016, consistent with the discussion herein.  The prior proceeding at Docket No. C-2015-2515607 is to be reopened and the matter remanded to the Office of Administrative Law Judge for such hearings as may be necessary to permit the Complainants to present evidence in support of their allegations that the installation of a smart meter at their residence will cause adverse effects to their health, safety and privacy rights; THEREFORE,


IT IS ORDERED:

1. [bookmark: _Hlk524095753][bookmark: _Hlk524430380]That the Formal Complaint filed by Nancy Colbert at this docket shall be construed as a Petition for Rescission or Amendment of the Pennsylvania Public Utility Commission’s prior order in Nancy and Jim Colbert v. PECO Energy Company, Docket No. 2015-2515607 (Order entered June 30, 2016), pursuant to 52 Pa. Code 5.572(d).

2. That the Petition for Rescission or Amendment of the Pennsylvania Public Utility Commission’s Final Order entered in Nancy and Jim Colbert v. PECO Energy Company, Docket No. 2015-2515607 (Order entered June 30, 2016), filed by Nancy Colbert on August 8, 2016, at this docket, is granted.

3. That the Pennsylvania Public Utility Commission’s Final Order entered in Nancy and Jim Colbert v. PECO Energy Company, Docket No. 2015-2515607 (Order entered June 30, 2016) is rescinded and the proceeding at that docket shall be reopened and remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and for the issuance of an Initial Decision on Remand for the purposes of permitting the Complainants to present evidence in support of their allegations that the installation of a smart meter at their residence will cause adverse effects to their health, safety and privacy rights, consistent with this Opinion and Order.

4. That the proceeding at Docket No. C-2016-2561993 be marked closed.

[image: ]				BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  October 4, 2018

[bookmark: _GoBack]ORDER ENTERED: October 4, 2018
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