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OPINION AND ORDER

BY THE COMMISSION:

I.	Matter Before the Commission

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Core Communications, Inc. (Core),[footnoteRef:1] filed on April 23, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on April 3, 2015.  Verizon Pennsylvania LLC (Verizon PA) filed Reply Exceptions on May 4, 2015. [1: 		We note that on May 3, 2017, Core filed for voluntary Chapter 11 Bankruptcy with the District of Columbia Bankruptcy Court at Case No. 17-00258.  Nonetheless, Core remains a going concern in Pennsylvania and this bankruptcy proceeding has no bearing on our resolution of this present matter before us.] 


II.	Background

[bookmark: _Hlk516834398]This proceeding involves a Formal Complaint (Complaint) that was filed by Core against Verizon PA for Verizon PA’s alleged nonpayment of telecommunications facilities that Core claims to have provided pursuant to the Parties’ interconnection agreement (ICA).[footnoteRef:2]  Core contends that it provided these facilities and services pursuant to Access Service Requests (ASRs) that Verizon PA transmitted to Core in accordance with provisions set forth in the ICA.[footnoteRef:3]  Core explains that these services enable Verizon PA to deliver its originating interconnection traffic from the point of interconnection (POI) on Verizon PA’s network to the interconnection point (IP) on Core’s network in each of the five Local Access and Transport Areas (LATAs) where the Parties interconnect.  Core asserts that it billed Verizon PA for these services at the TELRIC rates outlined in the “Detailed Schedule of Itemized Charges,” and set forth in Appendix 2 of the ICA (Pricing Appendix).[footnoteRef:4]  Additionally, Core avers that prior to filing its Complaint with the Commission, it attempted to utilize the ICA’s mandatory dispute resolution procedures after it billed Verizon PA and Verizon PA disputed these bills.  According to Core, Verizon PA has accumulated $3,964,096[footnoteRef:5] in unpaid bills as of July 2014, in addition to unpaid monthly recurring fees. [2: 		Core and Verizon PA operate under an ICA pursuant to Joint Petition of Verizon Pennsylvania Inc. and Core Communications, Inc. for Approval of an Interconnection agreement under Section 252 of the Telecommunications Act, Docket No. A-310922F0002 (Opinion and Order entered February 9, 2001).  The ICA is an adoption of a preexisting ICA between Bell Atlantic Pennsylvania, Inc. (now Verizon PA) and MCImetro Access Transmission Services, Inc., dated September 3, 1997.  Core “opted-into” this ICA pursuant to an Adoption Agreement (Adoption Agreement) dated March 31, 2000.  See 47 U.S.C. § 252(i), generally referred to as a “most favored nation.”]  [3: 	 	Core claims that pursuant to the Parties’ ICA, Verizon PA used the ASRs to order trunk ports, multiplexing, dedicated transport, and entrance facilities from Core.]  [4: 		As set forth in Paragraph 1.11 of the ICA’s Adoption Agreement, the rates, charges, and other terms set forth in the Pricing Appendix replace and supersede in their entirety the rates, charges, and other terms set forth in Attachment I of the underlying ICA.]  [5: 		Core originally contended that Verizon PA had accumulated $4,288,813 in unpaid bills as of July 2014, in addition to unpaid monthly recurring expenses.  However, $324,717 of Core’s claim is related to alleged unpaid charges in the Erie LATA and is therefore attributable to Verizon North, LLC, and not to Verizon PA.  As noted below, Verizon North, LLC is not a party to this proceeding.] 


On the other hand, Verizon PA submits that the Commission should deny Core’s Complaint in its entirety because the Parties’ ICA does not permit Core to bill Verizon PA for the facilities charges for which it now claims nonpayment.  Verizon PA refutes Core’s claim that the ASRs Verizon PA sent to Core established orders for service.  To the contrary, Verizon PA contends that it self-provisioned its own facilities.  Verizon PA avers that the ASRs it generated were internal orders sent to its own ordering system, with copies thereto sent to Core as an indication that Verizon PA would be reconfiguring its own network.

Verizon PA also asserts that even if Core were permitted to bill Verizon PA for the various facilities, Core has billed Verizon PA at outdated rates and applied them incorrectly.  In responding to Core’s Complaint, Verizon PA also raised several affirmative defenses, including rebutting Core’s claim that it followed the ICA’s mandatory dispute resolution procedures and arguing that Core could have, and should have, set forth the claims made in the Complaint when it filed its complaint in a separate proceeding between Core and Verizon PA and Verizon North LLC (Verizon North).  See Core Communications, Inc. v. Verizon Pennsylvania Inc. and Verizon North LLC, Docket Nos. C-2011-2253750 and C-2011-2253787 (Order Entered December 23, 2016; Opinion and Order on Reconsideration Entered April 20, 2017) (2011 Core v. Verizon Proceeding).

III.	History of the Proceeding

The history of this proceeding that follows is summarized from the Initial Decision of ALJ Colwell, the majority of which may be found at pages one through four of that decision.

On February 18, 2014, Core filed its Complaint against Verizon PA.  As previously noted, under this Complaint, Core alleged that Verizon PA failed to pay invoices for Core’s provision of the physical telecommunications facilities necessary for Verizon PA to transport its originating traffic from the POI on Verizon PA’s network to the IP on Core’s network.  Core contended that the total amount of facilities charges owed by Verizon PA to Core as of the time of the filing of the Complaint was $3,955,679.11, a total that it alleges grows by $66,626.93 monthly, subject to any change in the facilities used.

On March 13, 2014, Verizon PA filed an Answer, New Matter, and Preliminary Objections to Core’s Complaint.  In its Answer, Verizon PA disputed Core’s billing and argued that the 2011 Core v Verizon Proceeding was ongoing and could have included these latest charges.  Verizon PA further argued that instead of including these claims in the amended complaint it filed in the 2011 Core v. Verizon Proceeding, Core chose to wait until the 2011 Core v. Verizon Proceeding had been fully litigated and only awaited a final Commission decision.  Verizon PA pointed out that Core claimed in the instant Complaint the same issue that it raised in a corresponding federal case in Virginia in which affiliates of Verizon PA prevailed and was pending before the United States Court of Appeals for the Fourth Circuit.  See Coretel Virginia, LLC v. Verizon Virginia, LLC, et al, 752 F.3d 364 (4th Cir. 2014) (CoreTel-Verizon VA Order).[footnoteRef:6] [6: 		The CoreTel-Verizon VA Order addressed an appeal to the decision of the United States District Court for the Eastern District of Virginia (Eastern District) in CoreTel Virginia, LLC v. Verizon Virginia LLC et al., (E.D. Va. April 22, 2013)(Eastern District Decision)] 


Additionally, Verizon PA argued that the Commission should not tolerate Core's obvious attempt to forum shop and should dismiss Core's latest attempt to burden Verizon PA and its affiliates with piecemeal, duplicative litigation of invalid payment demands, or at a minimum, should stay this case pending the issuance of the CoreTel‑Verizon VA Order and the resolution of the 2011 Core v. Verizon Proceeding.  Specifically, Verizon PA averred that it provisions its own trunks to carry traffic from Verizon PA's network to Core and does not purchase facilities from Core.  Verizon PA denied that it ordered any facilities or transport from Core.
 
In its New Matter, Verizon PA contended that Core was barred, inter alia, (1) in part by the statute of limitations; (2) by a set-off of any funds that Core is found to owe Verizon under the on-going 2011 Core v. Verizon Proceeding; (3) by the doctrine of claim preclusion because Core could have included these claims in its Amended Complaint in the 2011 Core v. Verizon Proceeding; (4) by issue preclusion based on the Eastern District Decision; (5) by lis pendens due to pendency of other litigation; (6) by the doctrine of unclean hands, which requires a party seeking equity to act fairly and without fraud or deceit; and (7) by the doctrines of laches and waiver, as Core failed to exercise due diligence in bringing its claim for payment of the bills at issue.
 
In its Preliminary Objections, Verizon PA sought dismissal of the Complaint on multiple grounds: (1) Core's failure to invoke mandatory dispute resolution, as set forth in the ICA; (2) insufficient allegations regarding whether Verizon PA ordered the relevant facilities; (3) prior and existing relevant litigation before the Commission and the federal courts in Virginia; and (4) failing dismissal, the litigation should be stayed.

On March 24, 2014, Core filed an Answer to Verizon PA’s Preliminary Objections, denying: (1) that the subject matter of the bills in the instant case was identical to the subject matter of any other litigation or that it could have been; (2) that Core failed to follow the ICA’s dispute resolution process; (3) that Verizon PA did not order the facilities in question; and (4) that the resolution in the CoreTel-Verizon VA Order is binding upon this Commission.  In addition, Core argued that there was no legal basis for staying this litigation to await the outcome of two completely separate Virginia entities involving different ICAs and different underlying facts.

On April 2, 2014, Core filed a Reply to Verizon PA’s New Matter

On May 5, 2014, ALJ Colwell issued an Order denying Verizon PA’s Preliminary Objections.
 
On October 21, 2014, an evidentiary hearing was held, generating a transcript of 139 pages.  Additionally, various statements and exhibits presented by Core and Verizon PA were admitted into the record. 

Both Parties filed Main Briefs and Reply Briefs on December 12, 2014, and January 12, 2015, respectively, and the record closed on January 12, upon receipt of the Reply Briefs.

On April 3, 2015, ALJ Colwell’s Initial Decision was issued.  ALJ Colwell found that Core failed to meet its burden of proving that the bills it issued to Verizon PA should be paid by Verizon PA.  Therefore, the ALJ dismissed Core’s Complaint in its entirety.

On April 23, 2015, Core filed Exceptions to the Initial Decision.

On May 4, 2015, Verizon PA filed Replies to Exceptions.

On June 12, 2015, Core filed a Motion in which it requested that the Commission consolidate the matter before us with the 2011 Core v. Verizon Proceeding.

On June 25, 2015, Verizon filed an Opposition to Core’s Motion (Opposition).

On November 9, 2015, we entered an Order which, inter alia, denied Core’s Motion to consolidate the instant proceeding with the 2011 Core v Verizon Proceeding.

IV.	Discussion

Initially, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and will be denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Initial Decision, ALJ Colwell made eighty-five Findings of Fact and reached eleven Conclusions of Law.  I.D. at 4-19, 49-50.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Additionally, the ALJ noted that although Core’s Complaint originally included bills directed to Verizon North, none of these bills are collectible from Verizon PA because Verizon North is not a party to the matter before us.  Therefore, the ALJ emphasized that Core may not seek to collect any bills it issued in the Erie LATA, because Verizon North operates in that LATA, but Verizon PA does not.  I.D. at 48.  We concur with the ALJ’s ruling and such bills will not be discussed in this Opinion and Order.

A.	Legal Standards

As the proponent of a rule or order, the party seeking affirmative relief from the Commission bears the burden of proof pursuant to Section 332(a) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S.§ 332(a).  To establish a sufficient case and satisfy the burden of proof, the party seeking affirmative relief must show that the other party is responsible or accountable for the problem described.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the evidence set forth by the party seeking affirmative relief must be more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation of evidence sufficient to initially satisfy the burden of proof by the party seeking affirmative relief, the burden of going forward with the evidence to rebut the evidence of the party seeking affirmative relief shifts to the other party.  If the evidence presented by the other party is of co-equal value or “weight,” the burden of proof has not been satisfied.  The party seeking affirmative relief now has to provide some additional evidence to rebut that of the other party.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the instant case, Core, as the Complainant, bears the burden of proof.

B.	Verizon PA’s Affirmative Defenses

In her Initial Decision, the ALJ first addressed the affirmative defenses that Verizon PA raised.  The ALJ reasoned that these defenses must be considered to determine whether Core’s Complaint is barred from consideration.  These are outlined below.

1.	Verizon PA’s allegation that Core failed to follow the ICA’s Mandatory Dispute Resolution Process, thereby barring Core’s claims

a.	Positions of the Parties

Verizon PA contended that in the 2011 Core v Verizon Proceeding, ALJ Colwell found that Core twice violated the mandatory dispute resolution process outlined in the ICA and that, by filing the Complaint in the instant case, Core had, for a third time, failed to follow the ICA’s mandatory resolution process.  Specifically, Verizon PA pointed to the Billing Dispute resolution procedures set forth in Attachment VIII, Section 3.1.9 of the ICA.  Verizon PA argued that in accordance with this section, when a Party disputes a bill, it must seek to resolve the dispute at increasingly higher levels of management within sixty, ninety, and one-hundred twenty days of the date of the bill on which the disputed charges appear.  Verizon PA also argued that, under the billing dispute terms, if the dispute remains unresolved after escalation to the third level of management and the passage of one‑hundred‑twenty days, only then may the action be brought before the Commission in accordance with Part A, Section 24 of the ICA.  According to Verizon PA, Core never escalated its billing dispute beyond the first level of Verizon PA management before it filed the Complaint.  Verizon PA characterized Core’s view that Core need only to escalate the dispute within its own company as set forth in the instant Complaint as nonsensical.  In Verizon PA’s view, the escalation provisions outlined in the ICA requires the escalation of disputes to successively more senior representatives of both Parties.  Verizon PA hypothesized that the provisions of Attachment VIII, Section 3.1.9 of the ICA are structured to prevent a dispute from going straight to costly litigation.  Verizon PA reasoned that if these provisions required a party to escalate a dispute only within its own organization, this would render the ICA’s dispute resolution provisions meaningless because the ICA would not require a back-and-forth dialog that would permit working through disputes informally, nor would it prevent a party from immediately filing a complaint as long as the party’s own management agreed to proceed.  Verizon PA M.B. at 34-37.

Core countered that it waited well beyond the 120-day window envisioned by the ICA, during which time it escalated Verizon PA’s disputes to the highest level, i.e. to Core’s President and Core’s General Counsel, prior to filing its Complaint with the Commission.  Core argued that it had no obligation to escalate the dispute to increasingly higher levels of management at Verizon PA, but only to escalate the dispute within Core.  Core asserted that it was the only Party to attempt to resolve the dispute between the Parties and that it filed its Complaint only after Verizon PA stopped responding to its inquiries.  Core M.B. at 23-25; Core R.B. at 15-16.

b.	ALJ Recommendation

The ALJ disagreed with Verizon PA’s contention that it was Core’s responsibility to escalate its dispute to Verizon PA’s higher-level employees.  The ALJ found that Verizon PA’s interpretation of the ICA’s dispute resolution provisions was based on the assumption that an outside entity can mandate that its concerns be addressed by increasingly higher levels of management.  To the contrary, the ALJ opined that this was Verizon PA’s responsibility, and not Core’s.  Therefore, the ALJ ruled that Verizon PA failed to sustain its burden of proving that Core did not comply with the ICA’s timing provision.  I.D. at 25.

2.	Verizon PA’s allegation that claim preclusion bars Core’s claims

a.	Positions of the Parties

Verizon PA noted that Core rendered its back-bills for alleged nonpayment of facilities at the same time it rendered its back-bills that were at issue and disputed by Verizon PA and Verizon North in the 2011 Core v Verizon Proceeding.  Verizon PA pointed out that (1) both proceedings involved the validity of back-bills rendered by Core in January and February 2012 and thereafter, and pursuant to the same ICA; (2) Core relied on the same emails between the Parties to establish its claims in both proceedings; (3) both proceedings involve the same complainant and the same respondent; (4) the status of Core and Verizon PA remains unchanged from the earlier proceeding because both entities continue to operate as going concerns and have the same capacity to sue and be sued.  As such, Verizon PA submitted that Core could have and should have brought forth its claim for nonpayment of facilities when it filed its complaint in the 2011 Core v Verizon Proceeding.  Verizon PA contended that having failed to do so in that proceeding, Core was barred by the doctrine of claim preclusion from doing so in the matter before us.  Verizon PA M.B. at 37-40.

Core retorted that its Complaint in the instant case did not ripen until the latter half of 2012 after the ICA’s dispute resolution process had run, by which time the litigation in the 2011 Core v Verizon Proceeding was largely complete.  As such, Core argued that it could not have asserted its current claims prior to this time.  Core emphasized that the ultimate issue in Core’s Complaint before us today is whether Verizon PA should pay Core for facilities used to interconnect with Core in Pennsylvania.  Core noted that this issue has never been adjudicated in any prior proceeding.  Core R.B. at 16-19.

b.	ALJ Recommendation

The ALJ denied this affirmative defense.  The ALJ pointed out that in the 2011 Core v Verizon Proceeding, she ruled that Core failed to follow the dispute resolution procedures set forth in the parties’ ICAs in that litigation.  Therefore, the ALJ reasoned that it would be inconsistent to rule that Core’s claims in the instant case should have been raised, inappropriately, as part of the prior litigation when Core filed its claims in the 2011 Core v Verizon Proceeding.  I.D. at 26.

3.	Verizon PA’s allegation of issue preclusion based on the CoreTel-Verizon VA Order

a.	Positions of the Parties

Verizon PA asserted that Core’s Complaint was barred by the doctrine of issue preclusion, as discussed in Pa. Bd. Of Prob. & Parole v. Pa. Human Rels. Comm'n, 66 A.3d 390, 395 (Pa.Cmwlth. Ct. 2013), appeal denied, 79 A.2d 1100 (Pa. 2013).  Verizon PA explained that this doctrine is based on the premise that a losing litigant does not deserve a rematch after fairly losing in an adversarial proceeding on an identical issue.  Verizon PA noted that Core’s affiliate in Virginia filed a complaint against Verizon PA’s affiliate in Virginia for alleged nonpayment of facilities and that this complaint was denied by both the United States District Court for the Eastern District of Virginia in the Eastern District Decision and affirmed by the United States Court of Appeals for the Fourth Circuit, as outlined in the CoreTel-Verizon VA Order.  Verizon PA contended that the issues in that proceeding are identical to the issues in the instant case.  Verizon PA M.B. at 40-43.

Core rejoined that Verizon PA could not meet the standard for issue preclusion because there is no identity of the issue between the instant case and the prior litigation between the Parties’ affiliates in Virginia.  In Core’s view, Verizon PA’s references to the CoreTel-Verizon VA Order are irrelevant.  Core elaborated that the present Complaint relates to Verizon PA’s alleged use of Core’s facilities under a Pennsylvania ICA between the Parties, whereas the CoreTel-Verizon VA Order addressed litigation between two different entities (although affiliated) in Virginia, operating under a different ICA, with different physical facilities and a different timeline.  Further, Core argued that there are factual differences between the two proceedings.  Core R.B. at 19‑22.

b.	ALJ Recommendation

The ALJ denied this affirmative defense.  The ALJ reasoned that although the CoreTel-Verizon VA Order may be presented as a persuasive authority, a holding by the Fourth Circuit in a case involving two affiliates of the Parties that is based on an ICA between those two affiliates cannot be used in the instant case to support a finding of issue preclusion.  I.D. at 29.

4.	Verizon PA’s allegation that the doctrine of unclean hands bars Core’s claims

a.	Positions of the Parties

Citing In re Estate of Pedrick, 505 Pa. 530, 544 (1984), Verizon PA submitted that Core’s Complaint was barred by the doctrine of unclean hands because Core sought payment from Verizon PA for facilities while simultaneously refusing to pay facilities charges owed to Verizon PA under the same ICA provisions and as set forth in the 2011 Core v Verizon Proceeding.  Verizon PA M.B. at 43-44.

Core rebutted that the doctrine of unclean hands is not applicable unless the alleged misconduct relates directly to the transaction that is the subject of the complaint.  In this regard, Core pointed out that the issues raised in the 2011 Core v Verizon Proceeding are not at issue in this case.  Core R.B. at 23.

b.	ALJ Recommendation

The ALJ dismissed this affirmative defense, reasoning that Verizon PA did not file a counterclaim in this proceeding.  Further, the ALJ ruled that Core’s own bad behavior does not prevent it from seeking payment for disputed bills.  Finally, the ALJ noted that because Core’s Complaint was not resolved through affirmative defenses, she would address the substance of the Complaint.  I.D. at 30.  We shall likewise address the issues, infra. 

5.	Disposition 

Before concluding this section, we note that neither Party excepted to any of the above rulings regarding Verizon PA’s affirmative defenses.  Finding them to be reasonable, we shall adopt the ALJ’s rulings without further comment.

C. 	Whether Verizon PA ordered facilities from Core using “ASR” forms (Core Exception No. 1)

1.	Positions of the Parties

Core claimed that it provisioned certain interconnection facilities which were dedicated to Verizon PA’s use, in response to ASRs that Verizon PA transmitted to Core.  According to Core, Verizon PA utilized such facilities to deliver Verizon PA’s originating interconnection traffic to Core’s network in Pennsylvania.  Core contended that under the Parties’ ICA, an ASR represents the industry standard forms and supporting documentation used for ordering Access Services[footnoteRef:7] and that the ASR may be used to order trunking and facilities between Core and Verizon PA for local interconnection.  In this regard, Core argued that the ICA envisions that either or both of the Parties will submit ASRs to the other Party to order interconnection trunks and the facilities needed to support those trunks.  Core contended that there is no provision in the ICA that contemplates one Party submitting ASRs to itself.  Therefore, Core reasoned that Verizon PA submitted ASRs to Core because Verizon PA needed Core to deploy facilities necessary for Verizon PA to interconnect with Core.  Core M.B. at 6-8. [7: 		Under Part B of the ICA, Access Services are defined as “interstate and intrastate switched access and private line transport services.”] 


In further support of its position, Core described a sample ASR issued by Verizon PA to Core, which was admitted into the record as Core Exhibit N to Core’s Surrebuttal Testimony, Core Statement 2.0.  Core noted that the ASRs it receives from Verizon PA usually contain, inter alia, the following information:

· A field for “BILLCON,” or billing contact field, which specifies the name and address of a Verizon PA point of contact to which Core sends its bill.  

· A “two-six code,” which identifies a specific trunk group between Verizon PA’s POI and Core’s switch IP and identifies Core’s Switch IP by its eight-digit common language location identifier (CLLI) code in the field entitled “CSL.”

· A “REMARKS” field in which Verizon PA provides information regarding the specific request it is making with respect to the interconnection project.

Core M.B. at 8-9 (citing Core Exh. N).

Verizon PA countered by averring that the ASRs it sent to Core were internal orders Verizon PA submitted to its own provisioning systems to self-provision the trunks used to carry local traffic from Verizon PA’s network to Core’s switches, and not orders to Core for facilities.  Verizon PA asserted that since the inception of the Parties’ ICA, it has self-provisioned the trunks it uses to carry local traffic to Core’s network for termination and that it has always provided Core with copies of Verizon PA’s internal ASRs for those self-provisioned trunks so that Core could prepare to receive local traffic over these trunks.  Verizon PA reasoned that although the ICA states that an ASR may be used by one Party to order facilities from the other Party, this is not the only permissible use of an ASR.  Verizon PA emphasized that Core did not point to any provision of the ICA which prohibits Verizon PA from using internal ASRs to submit self-provisioned trunk orders.  Verizon PA also noted that Core disregarded that in the CoreTel-Verizon VA Order, the Fourth Circuit rejected CoreTel Virginia’s argument that Verizon Virginia’s ASRs constituted orders for facilities from CoreTel Virginia.  Verizon PA contended that the factual record in the instant case supports the same result.  Verizon PA R.B. at 3-5, 7-8.

Verizon PA also refuted Core’s description of the sample ASR it provided as Core Exhibit N.  More specifically, Verizon PA submitted that the “REMARKS” field of the ASR indicates that the ASR is a Verizon PA order, placed via Verizon PA’s own provisioning system, for a set of new self-provisioned trunks to ride on Verizon PA’s self-provisioned DS3s that it installed to carry local traffic to Core.  Verizon PA also asserted that the Billing Account Number (BAN), listed in the “ADMINISTRATIVE SECTION” of the ASR as 215-Y99-9999, was included to prevent Verizon PA’s carrier access billing system (CABS) from generating bills to Verizon PA, further confirming that the ASR was not an order to Core requesting that Core provision facilities, but an internal Verizon PA order for self-provisioned facilities.  Additionally, Verizon PA averred that the “BILLCON” field of the ASR was not a directive for Core to bill Verizon PA the disputed charges.  Instead, Verizon PA argued that the Alliance of Telecommunications Industry Solutions (ATIS) service ordering guidelines mandate that every ASR contain a billing contact in the “BILLING INFORMATION” field so that if charges are appropriate, the billing party knows where to send the invoice.  Verizon PA argued that because it self-provisioned its own facilities at its own expense, charges were not appropriate in this case.  Verizon PA R.B. at 5-6.

[bookmark: _Hlk512241170]2.	ALJ Recommendation

The ALJ found that although the ICA contemplates and sets forth guidelines for the use of ASRs between the Parties, it does not prohibit Verizon PA from issuing ASRs to its own provisioning system to self-provision the facilities used to terminate local traffic to Core.  Conversely, the ALJ found that the ICA does not permit Core to bill Verizon PA for facilities based on Verizon PA’s internal ASRs for the engineering of Verizon PA’s own network.  As such, the ALJ ruled that the ASRs Verizon PA submitted to Core were copies of the ASRs that Verizon PA sent to itself internally and did not constitute orders for service from Core.  I.D. at 34-36.

3.	Core’s Exceptions

In its Exceptions, Core contends that contrary to the ALJ’s ruling, Verizon PA ordered facilities from Core using ASR forms, as outlined in the ICA.  According to Core, the plain terms of the ICA, as set forth in Part B and in Attachment IV, Sections 4.3.1 and 4.3.2, state that an ASR may be used to order trunking and facilities between Core and Verizon PA for local interconnection and that orders between the Parties to establish, add, change, or disconnect trunks shall be processed using an ASR.  Core asserts that there is no question that Verizon PA ordered trunking from Core and submitted ASRs to Core.  Therefore, Core reasons that it simply billed Verizon PA based on these ASRs.  Core Exc. at 4-6.

Core also submits that although the ICA does not technically prohibit Verizon PA from using ASRs as an internal mechanism to self-provision facilities, a plainer reading of the ICA indicates that when one party submits an ASR to the other party and requests a firm order confirmation (FOC) date, and having received that FOC, sends a confirmation back to the other party, the first party has ordered service.  Nonetheless, Core submits that Verizon PA’s intent with respect to ASRs it sent Core does not determine Verizon PA’s financial obligations when it actually uses those facilities.  Core Exc. at 7.

4.	Verizon PA’s Reply Exceptions

In its Replies to Exceptions, Verizon PA asserts that the ALJ correctly rejected Core’s argument that the internal ASR forms Verizon PA used to submit trunking orders to Verizon PA’s own internal provisioning system to self-provision the trunks used to carry local traffic to Core’s network constituted orders for facilities from Core.  Verizon PA emphasizes that it self-provisioned these trunks at its own expense.  However, Verizon PA submits that it is ultimately immaterial whether Verizon PA’s internal ASRs constituted orders for service because the Parties’ ICA does not permit Core to bill Verizon PA for these facilities.  Verizon PA R. Exc. at 3-4.  Verizon PA restates its position that this issue is identical to an issue that arose in the dispute between the Parties’ affiliates in Virginia.  Namely, Verizon PA notes that in the CoreTel-Verizon VA Order, the Fourth Circuit upheld the finding of the Eastern District that Verizon PA’s affiliate in Virginia provided Core’s Virginia affiliate with copies of Verizon Virginia’s internal ASRs for self-provisioned facilities simply so that CoreTel Virginia could configure its own network to receive local traffic over them.  Thus, Verizon PA notes the Eastern District found that these ASRs did not constitute orders for service from CoreTel Virginia.  As noted, the Fourth Circuit upheld this finding.  Further, Verizon PA highlights the Fourth Circuit’s conclusion that CoreTel Virginia was not entitled to bill Verizon Virginia for these facilities regardless of whether Verizon Virginia submitted orders, purportedly addressed for facilities because, under the ICAs at issue in that proceeding, Core was to be compensated for the use of these facilities, on its side of the IP, solely under the rubric of reciprocal compensation.  Id. at 4-5. (citing CoreTel-Verizon VA Order, 752 F.3d at 372‑73).

Verizon PA submits that even if the Commission elects to address this subject, it is evident that like the ASRs used by Verizon PA’s Virginia affiliate, the ASRs in the instant case were used by Verizon PA solely for self-provisioning purposes.  According to Verizon PA, its witness identified several separate fields on the Sample ASR Core provided, each of which indicated that the ASR was not an order for facilities from Core, but an order from Verizon PA, placed via Verizon PA’s own provisioning system for a new set of self-provisioned trunks to ride on the self-provisioned DS3s that Verizon PA installed to carry local traffic to Core.  Verizon PA asserts that although the ICA does address orders placed by one Party for facilities provided by the other, it does not dictate or restrict Verizon PA’s own internal self-provisioning processes.  Verizon PA avers that the ALJ correctly found that the ICA does not permit Core to bill Verizon PA for facilities based on Verizon PA’s internal ASRs for the engineering of its own network.  Verizon PA R. Exc. at 5-6.

5.	Disposition

On consideration of the positions of the Parties and the record evidence, we find no error in the rulings of ALJ Colwell that (1) Verizon PA did not order facilities from Core; or (2) that the ASRs Verizon PA sent to Core were copies of Verizon PA’s internal records related to its self-provisioning of trunks.  We note the following provisions of the ICA with respect to ASRs:

“Access Service Request” (ASR) means the industry standard forms and supporting documentation used for ordering Access Services.  The ASR may be used to order trunking and facilities between [Core] and [Verizon PA] for Local Interconnection.

ICA at Part B-Definitions

4.3.1 Orders between the Parties to establish, add, change or disconnect trunks shall be processed by use of an Access Service Request (“ASR”), or another industry standard eventually adopted to replace the ASR for local service ordering.

4.3.2 As discussed in this Agreement, both Parties will manage the capacity of their Local Interconnection Trunk Groups.  [Verizon PA] will issue an ASR to [Core] to trigger changes [Verizon PA] desires to the [Verizon PA] Local Interconnection Trunk Groups based on [Verizon PA’s] capacity assessment.  [Core] will issue an ASR to [Verizon PA] to trigger changes [Core] desires to the [Core] Local Interconnection Trunk Groups based on [Core’s] capacity assessment.

ICA at Attachment IV, Sections 4.3.1 and 4.3.2.

Our reading of these provisions corroborates Verizon PA’s assertion that although the ICA governs the practices of the Parties when they order services for facilities from each other, it does not govern either Party’s internal practices, nor does it prohibit either Party from using ASRs as an internal document when it elects to self‑provision facilities.  The record indicates that Verizon PA has chosen to self‑provision trunks as opposed to ordering them from Core or from a third party.  Verizon St. 2.1 at 2; Verizon M.B. at 14; Tr. at 73‑76.  As both the ALJ and Verizon PA point out, Core has not cited to any provision of the ICA that would prohibit Verizon PA from self-provisioning trunks or from using internal ASRs to submit self-provisioned trunk orders into its own internal provisioning system.  Further, as noted above, Core acknowledges that the ICA “does not actually prohibit Verizon [PA] from using ASRs as an internal device to self-provision facilities.” Core Exc. at 7.

As also outlined above, Core proffered Core Exhibit N, which depicts a sample ASR that Core submitted for entry into the record with its Surrebuttal Testimony.  According to Core, this exhibit constitutes probative evidence that this ASR represents an order from Verizon PA for facilities from Core.  We disagree.  Although Core described each of the fields on this ASR, we find that Verizon PA has sufficiently rebutted Core’s assertion.  We specifically find persuasive Verizon PA’s explanation regarding the BAN in the “ADMINISTRATIVE SECTION” of the ASR.  Namely, Verizon PA submitted that the BAN represents a fictitious billing account which is included for the purpose of preventing Verizon PA’s CABS from generating bills to Verizon PA for facilities.  The record indicates that Core had the opportunity to refute this explanation but did not.  Verizon PA R.B. at 6; Tr. at 12-21.  Additionally, we note that Core submitted two other ASRs into the record via Core Exhibits B and E.  Our review of these exhibits indicates that except for the area code, each of these ASRs contain the same fictitious BAN that is present on Core Exhibit N.

Thus, we find that this is similar to the proceeding between the Parties’ affiliates in Virginia.  As Verizon PA noted, in the Eastern District Decision, the U.S. District Court for the Eastern District of Virginia acknowledged that “[Verizon VA] assert[s] the ASRs are not in fact orders but rather reflect entries from [Verizon VA’s] own ordering systems provided to CoreTel so that CoreTel could configure its own network to receive the calls that would be delivered over the facilities [Verizon VA] self‑provisioned.”  The Court then concluded that “[t]he ASR that was provided to this Court as evidence of an order was in fact part of an email and only evidences the sharing of this data with CoreTel so CoreTel could configure its own network.”  Eastern District Decision at 8.  As Verizon PA also pointed out, the Fourth Circuit did not overturn this finding in the CoreTel-Verizon VA Order.  As discussed above, we reach this same conclusion based on the record in this present matter.

Further, the record indicates that although the Parties entered into the ICA in 2000 and that Verizon PA submitted copies of these internal ASRs to Core from the inception of the Parties’ ICA, Core never billed Verizon PA for the associated facilities charges prior to early 2012 when it began backbilling Verizon PA, nor did Core assert that these ASRs constituted orders to Core for facilities from Core at any time prior to 2012.  Verizon M.B. at 7, n.13

Finally, as is discussed in more detail in the sections that follow, our review of the ICA indicates that it does not permit Core to bill Verizon PA for all facilities used to handle Verizon PA’s originating traffic on Core’s side of the POI.  Instead, the ICA limits Core to charging Verizon PA reciprocal compensation for the local traffic delivered by Verizon PA.[footnoteRef:8] [8: 		See ICA at, inter alia, Part B, definitions of Reciprocal Compensation, Tandem Switching, and Dedicated Transport and Attachment IV, Sections 2.2.1, 2.2.1.1, and 2.2.1.2, discussed, infra.] 


In light of the forgoing, Core’s Exception No. 1 is denied.

D. 	Whether Core is authorized under the ICA to bill for the rates and physical telecommunications facilities it charged Verizon PA (Core Exception Nos. 2 through 5)

Core’s Exception Nos. 2 through 5 address interrelated matters.  Each of these matters is outlined separately below in sections D.1 through D.4.  However, we shall dispose of these matters simultaneously in section D.5.  Initially, we note that as of the filing of the Complaint on February 18, 2014, Core’s bills to Verizon PA, which Verizon PA disputes in their entirety, are broken down as follows:

	Tandem Trunk Ports
	 $3,673,057.61

	Multiplexing
	241,114.58

	Entrance Facilities
	27,325.20

	Dedicated Transport
	14,181.72

	TOTAL
	 $3,955,679.11 



Core has continued to issue monthly facilities bills to Verizon PA since the filing of the Complaint, in the amount of $66,626.93 per month.  Verizon PA M.B. at 8.  The record indicates that these amounts are inclusive of charges for the Erie LATA.  However, as previously noted, Verizon PA does not operate in the Erie LATA and any charges attributable to this LATA will not be considered in the matter before us today.  Thus, as of July 1, 2014, Core’s bills to Verizon PA, excluding charges attributable to the Erie LATA, totaled $3,970,804.38.  Core has issued monthly facilities bills, excluding charges for the Erie LATA, in the amount of $59,919.26 since this date.  Core M.B. at 26; Core Exh H; Verizon PA Exh H.[footnoteRef:9] [9: 		As noted in the Background section of this Opinion and Order, Core argued that as of July 2014, Verizon PA has accumulated $3,964,096 in unpaid bills, which excludes charges attributable to the Erie LATA, in addition to unpaid monthly recurring fees.  Core M.B. at 26.  However, in its Main Briefs, Core stated that it arrived at this total by subtracting the total listed on the tabulation of monthly charges for the Erie LATA, which Verizon PA submitted into the record as Verizon PA Exhibit H, from Core’s total bills for Verizon PA, including charges for the Erie LATA, of $4,288,813, set forth in Core Exhibit H.  Id.  Our review of Core’s Exhibit H, in conjunction with Verizon PA’s Exhibit H reveals that Core’s Exhibit H depicts that such charges were through July 1, 2014, while Verizon PA’s Exhibit H shows charges through August 1, 2014.  As such, Core has understated the total charges in dispute.  Thus, the actual total amount in dispute through July 1, 2014 was $3,970,804.38, in addition to unpaid monthly recurring fees of $55,919.26 since this date.
] 


[bookmark: _Hlk517697000]1. 	Whether Core is authorized under the ICA to bill for the rates it charged Verizon PA (Core Exception No. 2)

a.	Positions of the Parties

Core argued that the ICA’s Pricing Appendix outlines the rates applicable to the elements Core billed to Verizon PA, including the rates for tandem trunk ports, multiplexing, entrance facilities and dedicated transport.  According to Core, although most of the specific rates appear in Section A of the Pricing Appendix, entitled “Verizon Services, Facilities and Arrangements,” Section B.V. of the Pricing Appendix empowers Core to mirror these same Verizon PA rates by using Core’s tariffed or otherwise generally available rates, not to exceed Verizon PA’s rates for equivalent services.  In Core’s view, all of the services for which it billed Verizon PA enable local exchange competition by supporting the flow of interconnection traffic from Verizon PA to Core.  Core submitted that it may bill Verizon PA at any generally available rate as long as that rate does not exceed Verizon PA’s and that the ICA does not require Core to have a tariff to bill such rates.  Rather, Core posited that it made these rates available to Verizon PA simply by billing Verizon PA for the services at the applicable rates in the ICA.  Thus, Core argued that such rates were Core’s generally available rates for interconnection services.  Core M.B. at 18-19.

[bookmark: _Hlk520185336]Core refuted Verizon PA’s argument, outlined infra, that the ICA was automatically updated to incorporate the TELRIC rates that were established in 2004 as a result of the Commission’s generic investigation into Verizon PA’s unbundled network elements (UNE’s).[footnoteRef:10]  In Core’s view, the Commission’s 2004 Compliance Order in this matter was not an affirmative order of the Commission which changed or modified the ICA’s pricing pursuant to the terms set forth in Part A, Section 1.3 of the ICA.  Core further submitted that Verizon PA never asked Core for its “written consent” to adopt these rates, as contemplated in Part A, Sections 1.3.3 and 36 of the ICA, nor did Core give this consent.  Core M.B. at 19-21. [10: 		Generic Investigation Re Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683 (Compliance Order Entered July 16, 2004) (2004 Compliance Order); Generic Investigation Re Verizon Pennsylvania Inc.’s Unbundled Network Element Rates; Verizon Pennsylvania Inc.’s Petition to Stay the Effectiveness of Certain Rate Changes Pending Further Action by the FCC; Verizon Pennsylvania Inc.’s Petition for Expedited Adoption of an Interim Rate Pending Determination of Final Rates, Docket Nos. R‑00016683 and R‑000469812 (Order Entered September 30, 2004) (2004 Verizon PA TELRIC Proceeding).] 


Conversely, Verizon PA averred that the ICA limits Core’s compensation for the transport and termination of Verizon’s local traffic to reciprocal compensation, which Verizon PA argued that it already has paid.  According to Verizon PA, the ICA contains no authorized Core rates for the facilities for which Core billed Verizon PA, nor can Core simply bill Verizon PA at the Verizon PA rates set forth in the ICA’s Pricing Appendix as a substitute for having its own rates.  Verizon PA noted that Core has admitted that it has no tariffed rates for tandem trunk ports, multiplexing, entrance facilities, or dedicated transport and that Section B of the ICA’s Pricing Appendix, which lists the rates Core may charge, contains no Core rates for such facilities.  In responding to Core’s argument that it may bill Verizon PA for the rates under Section A of the ICA’s Pricing Appendix, Verizon PA emphasized that Core lacks “tariffed” or “otherwise generally available rates” for the facilities at issue, which are the only rates that Section B.V. of the Pricing Appendix permits Core to charge.  In Verizon PA’s view, the phrase “generally available rates” implies that Core otherwise makes such rates available to all carriers through some means similar to a tariff.  Thus, Verizon PA characterized Core’s claim that Core made such rates available to Verizon PA simply by billing Verizon PA at these rates as nonsensical.  Further, Verizon PA reasoned that if Section B.V. of the Pricing Appendix enabled Core to charge Verizon PA’s otherwise generally available rates, there would not be a reason to have two separate sections of the Pricing Appendix, i.e. one explicitly setting forth Verizon PA’s rates to Core and another setting forth Core’s rates to Verizon PA.  Verizon R.B. at 8-10, 12.

[bookmark: _Hlk520186019]Verizon PA also asserted that Core billed it at outdated rates that were superseded by the Commission-approved rates established in the 2004 Verizon PA TELRIC Proceeding.  In Verizon PA’s view, these 2004 rates, which replaced the TELRIC rates that Verizon PA had previously charged, were automatically incorporated into the ICA pursuant to Footnote 1 on page 1 of the ICA’s Pricing Appendix (Footnote 1).  According to Verizon PA, this footnote provides that the rates and charges outlined in the Pricing Appendix are applicable until they are either replaced by new rates or are approved and permitted to become effective by the Commission.  Verizon PA characterized as inapposite Core’s reliance on Part A, Section 1.3 of the ICA for the proposition that either Core’s written consent or an affirmative order of the Commission was necessary to update these rates.  Verizon PA contended that Section 1.3 in Part A of the ICA applies only in the context of any change or modification to any tariff that materially and adversely alters the terms of that tariff.  Verizon PA emphasized that a tariff’s terms are different from a tariff’s rates.  In addition, Verizon PA posited that Commission-ordered reductions to Verizon PA’s TELRIC rates could not materially and adversely alter the terms of a Verizon PA tariff incorporating them such that Core’s consent to the reductions would be required.  Verizon PA R.B. at 11-12.

Further, Verizon PA contended that the rates for facilities that are set forth in Section A of the Pricing Appendix, for which Core billed Verizon PA are not mere cross-references to Verizon PA’s tariffs, but are actual monetary rates.  As a result, Verizon PA reasoned that while the TELRIC rates resulting from the 2004 Verizon PA TELRIC Proceeding were incorporated into Verizon PA’s Tariff PA PUC No. 216 (Tariff 216)[footnoteRef:11] they were also automatically incorporated into Section A of the ICA’s Pricing Appendix, replacing the superseded rates.  Based on the above, Verizon PA asserted that Footnote 1 is self‑executing and that no separate amendment was mandated to incorporate the superseding Commission-approved rates into the ICA.  Verizon PA R.B. at 12-13. [11: 		This tariff sets forth the rates, terms, and conditions for the services Verizon PA provides to other telephone companies. ] 


b.	ALJ Recommendation

The ALJ recommended the adoption of Verizon PA’s position that Core was not authorized under the ICA to bill Verizon PA at any rate for the charges at issue.  The ALJ noted Core’s admission that it has billed Verizon PA at rates for facilities that appear in Section A of the ICA’s Pricing Appendix, which outlines the rates for service, facilities, and arrangements that Verizon PA provides to Core under the ICA.  The ALJ disagreed with Core’s position that it is permitted to charge Verizon PA for such rates pursuant to Section B.V. of the Pricing Appendix.  In this regard, the ALJ quoted this section of the ICA’s Pricing Appendix, which states as follows:

	B. Core Services, Facilities and Arrangements

	
	
	

	Service or Element Description:
	Recurring Charges:
	Non-Recurring Charge:

	

	*      *     *

	
	

	V. All other CORE Services Available to [Verizon PA] for Purposes of Effectuating Local Competition
	Available at CORE's tariffed or otherwise generally available rates, not to exceed [Verizon PA] rates for equivalent services to CORE.


The ALJ found that the logical reading of Section B.V. of the Pricing Appendix is that the word “CORE’s” modifies both “tariffed . . .  rates” and “otherwise generally available rates.”  Therefore, the ALJ concluded that because Core has neither tariffed rates for the elements at issue nor otherwise generally available rates, it had no basis for issuing the associated bills to Verizon PA.  I.D. at 39-40.  Additionally, the ALJ noted that the Pricing Appendix to the ICA between the Parties’ affiliates in Virginia contains the same language as Section B.V. of the Pricing Appendix in the instant case.  The ALJ pointed out that in the CoreTel-Verizon VA Order, the Fourth Circuit held that the ICA between the Parties’ Virginia affiliates did not permit CoreTel Virginia to bill Verizon Virginia for facilities.  Id. at n.15.

[bookmark: _Hlk517697031]The ALJ also ruled that to the extent that Core could charge Verizon PA any rates for the charges at issue, it could only bill Verizon PA at the rates that resulted from the 2004 Verizon PA TELRIC Proceeding.  The ALJ pointed to Verizon PA’s testimony that the TELRIC rates listed in Sections A.II.A, A.II.C, and A.III.D of the Pricing Appendix for the facilities for which Core billed Verizon PA are not simple cross-references to Verizon PA’s tariffs but are actual monetary rates.  The ALJ contrasted this with Section A.XI of the Pricing Appendix, which simply references Verizon PA’s interstate and intrastate access tariffs.  Therefore, the ALJ concluded that once the TELRIC rates resulting from the 2004 Verizon PA TELRIC Proceeding were approved by the Commission, they were automatically incorporated into Section A of the ICA’s Pricing Appendix.  For this reason, the ALJ concurred with Verizon PA that Footnote 1 is self-executing and that no separate amendment to the ICA was required to incorporate the new TELRIC rates into the ICA.  In reaching her conclusion, the ALJ also found Core’s apparent claim that the tariff-related provisions set forth in Part A, Section 1.3 of the ICA somehow invalidate the provisions of Footnote 1 of the Pricing Appendix regarding updates to the rates contained therein to be erroneous and contrary to the directive set forth in Part A, Section 1.3.2 of the ICA that the agreement be construed to avoid conflicts.  I.D. at 41-42.  As a result, the ALJ found Core’s citation to Part A, Section 36 of the ICA, which governs amendments and modifications to the ICA, to be irrelevant.  Id. at 42, n.17.

c.	Core’s Exceptions

[bookmark: _Hlk517697066]In its Exceptions, Core finds fault with the ALJ’s interpretation of Section B.V. of the ICA’s Pricing Appendix as well as her conclusion that Core had no basis for billing Verizon PA using rates that it does not have.  Core maintains its position that although it has never claimed to have tariffed rates for interconnection, it does have generally available rates, which it made available to Verizon PA simply by sending Verizon PA bills for the services at issue.  In Core’s view, Verizon PA was placed on notice that such interconnection rates might apply to it, just as the reciprocal compensation rates in the ICA applied to it.  Core remains of the opinion that Section B.V. of the Pricing Appendix clearly states that Core is authorized under the ICA to bill Verizon PA by mirroring the Verizon PA rates set forth in the Pricing Appendix.  Core Exc. at 8-9.

Core also disputes the ALJ’s finding that the pricing appendix to the ICA between the Parties’ Virginia affiliates contains the same language as that of the Pricing Appendix of the Parties in the proceeding before us.  Core instead claims that while the ICAs contain similar language with respect to the rates the Core entities may bill the Verizon entities, the pricing appendix language of the ICA of the parties’ Virginia affiliates does not include the key phrase “not to exceed [Verizon PA’s] rates for equivalent services to Core.”  Core contends that in the CoreTel-Verizon VA Order, the Fourth Circuit did not rely on the pricing appendix language of the Virginia ICA in deciding against CoreTel Virginia on its facilities claims nor did that ICA include interconnection language that resembles that set forth in Attachment IV of the Verizon PA ICA.  Core points out that nowhere in the CoreTel-Verizon VA Order does the Fourth Circuit analyze the terms “Transport,” “Termination,” “Tandem Switching,” or “trunk connect facilities,” all of which are at issue in the instant case.  Thus, Core is of the opinion that the ALJ’s citation to the CoreTel-Verizon VA Order is misplaced.  Core Exc. at 9.  

Additionally, Core reasons that as a matter of contract law, it is imperative that the rates contained in the ICA should govern the services provided pursuant to that ICA.  Therefore, Core takes issue with the ALJ’s finding that Footnote 1 is self-executing and that no amendment to the ICA was required to incorporate the Commission-approved TELRIC rates set forth in the 2004 Verizon PA TELRIC Proceeding.  In Core’s view, the language of this footnote is silent regarding when or how the rates in the ICA should be replaced by new rates and, therefore, does not support the ALJ’s analysis.  On the other hand, Core maintains that multiple provisions of the ICA, including Part A, Sections 36 and 39.1, specify that the ICA may only be amended by a written agreement signed by both Parties.  Additionally, Core argues that Part A, Section 1.3 of the ICA clearly outlines the process for updating the ICA to account for any changes in either Party’s tariffs.  Core notes that Part A, Section 1.3.3 states that any change or modification to any tariff filed by either party that materially and adversely alters the terms of the ICA is only effective against the other Party upon that Party’s written consent or upon an affirmative order of the Commission.  Core Exc. at 10-11.

Core further submits that it is indisputable that the TELRIC rates set forth in the 2004 Verizon PA TELRIC Proceeding were determined in the context of a Verizon PA tariff proceeding and that the changes to Verizon PA’s Tariff 216 materially and adversely affect the terms of the ICA by lowering the rates Core is permitted to charge Verizon PA under the ICA.  Core contends that the 2004 Compliance Order approving Verizon PA’s TELRIC rates was not an affirmative order which modified the ICA’s pricing per Part A, Section 1.3 of the ICA.  As such, Core remains of the opinion that because it never gave its written consent to the adoption of these TELRIC rates, an amendment to the ICA is necessary to incorporate them.  Core Exc. at 11-12. 

d.	Verizon PA’s Reply Exceptions

[bookmark: _Hlk517697087][bookmark: _Hlk517697103]Verizon PA opines that the ALJ appropriately concluded that Core could not adopt and apply Verizon PA’s rates for services for which Core had no rate of its own.  Verizon PA emphasizes its position that the ICA’s Pricing Appendix contains two separate sections: Section A, which outlines the rates that Verizon PA is permitted to charge Core, and Section B, which outlines the rates that Core is permitted to charge Verizon PA.  In Verizon PA’s view, it is clear that each Party is to bill the other party using the rates set forth in each Party’s own section.  Verizon PA contends that Core’s assertion that it is permitted under Section B.V. of the Pricing Appendix to mirror Verizon PA’s rates is invalid because this view suggests that Core may adopt any Verizon PA rate in Section A of the Pricing Appendix to use as Core’s own rate.  Verizon PA argues that Section B.V. of the Pricing Appendix instead imposes a cap on Core’s tariffed or otherwise generally available rates thereby barring any such rates from exceeding Verizon PA’s rates for equivalent services.  However, Verizon PA also submits that Core has provided no basis for its claim that it has “otherwise generally available rates” for the services at issue.  Verizon PA remains of the opinion that it is nonsensical for Core to assert that by merely issuing invoices to Verizon PA that utilize the Verizon PA rates, without publishing those rates publicly or making them generally available to others, those rates constitute Core’s otherwise generally available rates under Section B.V. of the ICA’s Pricing Appendix.  Verizon PA R. Exc. at 6-8.

Verizon PA also avows that in arguing that the ALJ’s citation to the CoreTel-Verizon VA Order is misplaced because the pricing appendix to the ICA of the Parties’ affiliates in Virginia does not include the phrase “not to exceed [Verizon PA’s] rates for equivalent services to Core,” Core fails to understand that the Parties’ ICA in the matter before us simply contains an additional barrier to Core’s attempt to use Verizon PA’s rates as its own.  In Verizon PA’s view, if it was otherwise appropriate for Core to bill for a service and if Core had a valid tariff that established an effective rate for that service, the additional language that is present in the Core-Verizon PA ICA merely requires that the otherwise valid rate may not exceed that which is charged by Verizon PA.  Verizon PA further emphasizes that although the pricing appendix in the ICA of the Parties’ Virginia affiliates does not include the additional barrier set forth in the Verizon PA ICA, the pricing appendix of the Virginia ICA has the same bifurcated structure as the one in the matter before us.  Verizon PA R. Exc. at 8.

[bookmark: _Hlk517697137]Verizon PA next asserts that the ALJ correctly determined that Core billed Verizon PA at rates that were superseded by the rates that were established in the 2004 Verizon PA TELRIC Proceeding.  Therefore, Verizon PA contends that there is no basis for the Commission to conclude that the ALJ erred in finding that the language of Footnote 1 is self-executing.  Verizon PA rebuts Core’s argument that the language in this footnote is silent regarding when or how the rates in the ICA should be replaced by new rates.  According to Verizon PA, the ICA is clear in both instances because the “when” occurs when the Commission approves or allows new rates to go into effect and the “how” occurs through the means of Commission action (i.e. via a Commission Order or a failure to suspend a tariff filing by the statutory deadline).  Verizon PA opines that no logical reading of this footnote can lead to a conclusion that the TELRIC rates listed in the Pricing Appendix continued to apply after the rates required by the Commission’s Orders in the 2004 Verizon PA TELRIC Proceeding were issued because the newly ordered rates superseded the old rates.  Verizon PA avers that because these Commission Orders replaced Verizon PA’s old TELRIC rates with new ones, they triggered automatic self-execution under Footnote 1.  Verizon PA R. Exc. at 9-10.

[bookmark: _Hlk517697171][bookmark: _Hlk520187801]Verizon PA avers that Core’s citation to various sections of Part A of the ICA, particularly its citation to Part A, Section 1.3, is irrelevant.  Verizon PA restates that with respect to the services at issue, Section A of the ICA’s Pricing Appendix does not simply cross-reference Verizon PA’s Tariff 216, but instead lists actual rates for trunk ports, multiplexing, entrance facilities and transport.  Therefore, Verizon PA posits that tariff changes are not at issue here.  Verizon PA takes the position that although the Commission required Verizon PA to file tariffs containing the rates established in the 2004 Verizon PA TELRIC Proceeding, Footnote 1 makes it clear that it was the Commission order in that proceeding, and not the compliance tariff filing, that established the rates approved by the Commission.  Verizon R. Exc. at 10, 10 n. 33.

[bookmark: _Hlk520187976][bookmark: _Hlk517697221][bookmark: _Hlk517697240]Verizon PA also contends that Part A, Section 1.3 of the ICA covers only a limited subset of tariff changes.  Specifically, Verizon PA argues that this section applies narrowly to tariff changes by either party that materially and adversely alter the terms of the ICA for the other party.  In Verizon PA’s view, the reduction of its own TELRIC rates billable to Core, in compliance with a Commission order, cannot possibly be considered an adverse alteration of the terms to Core.  Verizon PA further notes that Part A, Section 1.3 of the ICA permits materially adverse tariff changes without the other party’s consent upon an affirmative order of the Commission.  Verizon PA contends that it is indisputable that the Commission approved and ordered the tariffing of Verizon PA’s new TELRIC rates via an affirmative order.  Verizon PA refutes Core’s argument that the 2004 Compliance Order approving Verizon PA’s TELRIC rates was not an affirmative order which modified the ICA’s pricing.  According to Verizon PA, Part A, Section 1.3 of the ICA does not require an order regarding changes to the ICA.  Instead, it simply mentions an order permitting tariff changes.  Moreover, Verizon PA reasons that if Core’s argument were correct, Verizon PA could have continued to bill its superseded, and largely higher TELRIC rates to all CLECs that had the same fairly common pricing structure.  However, Verizon PA asserts that it did not do so.  Verizon PA R. Exc. at 10‑11, 11 n. 37.


[bookmark: _Hlk517697255]2. 	Whether Core is authorized under the ICA to bill Verizon PA for tandem trunk ports (Core Exception No. 3)

a.	Positions of the Parties

Core explained that the Parties disagree over whether Core may bill Verizon PA for tandem trunk ports.  Core described tandem trunk ports as receptacles located on the edge of a switch that connect the switch to an incoming trunk.  Core contended that Verizon PA ordered trunk ports by requesting that Core provision, per each ASR, a definite number of trunks on an established trunk group designated by a unique “two-six” code.[footnoteRef:12]  Core stated that every trunk necessarily includes two ports, with one on either end of the trunk.  According to Core, in the instances in which Verizon PA provides a trunk port on the originating side, Core must provide a corresponding port on the terminating side in order to complete the trunk.  Core asserted that the trunk ports it provides to Verizon PA are dedicated to Verizon PA’s sole use, reside on the “ingress side” of a tandem, and connect only to Verizon PA’s switch.  Core stated that Verizon PA, in turn, bills Core for dedicated trunk ports when Core orders trunks to deliver its traffic to Verizon PA.  Core M.B. at 9. [12: 		As previously noted, a “two-six code” is a code that uniquely identifies each trunk group between Core and Verizon PA.  Core St. 1.0 at 13.] 


Core contended that it is authorized under Attachment IV, Sections 2.2.1, 2.2.1.1, and 2.4.2 of the ICA to bill Verizon PA for trunk ports.  Additionally, Core cited to the ICA’s definition of Tandem Switching, which is set forth in Attachment III, Section 14.1.1 of the ICA, as follows:

Tandem Switching includes trunk-connect facilities, the basic switching function of connecting trunks to trunks, and the functions that are centralized in tandem switches.  Tandem Switching creates a temporary transmission path between interoffice trunks that are connected at a [Verizon PA] access tandem switch for the purpose of routing a call or calls.

Core M.B. at 10-11.

Core noted that the Parties also differ on whether the rate for tandem trunk ports is already included in the per-minute tandem switching rate.  Core opined that tandem trunk ports are the “trunk-connect” facilities in the ICA’s definition of Tandem Switching, supra.  Core noted that Section A.III of the ICA’s Pricing Appendix includes a per-minute usage rate for “Tandem Switching Usage” and a separate and independent monthly recurring rate for “Trunk Ports-Tandem.”  Therefore, Core argued that tandem switching usage and tandem trunk ports are separate and distinct elements and the rate for tandem trunk ports is not included within the rate for tandem reciprocal compensation.  Core M.B. at 11.

[bookmark: _Hlk520368555]Core asserted that although Verizon PA’s witness Mr. D’Amico testified that he could demonstrate that tandem trunk ports were included in the reciprocal compensation rate of $0.002439/MOU[footnoteRef:13] by showing that the individual rate elements add up to this rate, there were several flaws with this analysis.  Core submitted, inter alia, that the rate table and diagram, which were set forth in Core Exhibit P, and which Mr. D’Amico used to illustrate this rate are not consistent with the 2001 Cost Study that was submitted during the 2004 Verizon PA TELRIC Proceeding with respect to the number used for air mileage distance and the absence of an end office shared trunk port component.  Additionally, Core argued that Mr. D’Amico admitted that while the 2001 Cost Study identified two common tandem trunk ports and one independent common end office trunk port, his diagram included two common tandem trunk ports and no common end office trunk ports.  According to Core, Mr. D’Amico was unable to explain how end office trunk port costs were included in the end office reciprocal compensation rate of $0.00987/MOU.  Core pointed out that both the ICA and the 2004 Compliance Order include separate and independent rates for tandem and end office trunk ports and tandem and end office reciprocal compensation.  In Core’s view, Mr. D’Amico’s argument that trunk port costs were subsumed into reciprocal compensation does not make sense.  Core M.B. at 11-13. [13: 		This rate was established in the 2004 Verizon PA TELRIC Proceeding.] 


In contrast, Verizon PA averred that Core’s tandem trunk port charges are invalid because the ICA does not permit Core to bill Verizon PA for trunk ports for the termination of local traffic.  According to Verizon PA, although Core asserted that it may bill Verizon PA for facilities that are dedicated to handling incoming interconnection traffic from Verizon PA, the ICA does not permit Core to bill for any and all facilities that handle Verizon PA-originated traffic on Core’s side of the POI.  Instead, Verizon PA submitted that the ICA limits Core’s compensation for the termination of local traffic, including the switching of local traffic, to reciprocal compensation.  Verizon PA noted that for each of the elements for which Core issued bills to Verizon PA, including tandem trunk ports, Core charged it at the rates set forth in Section A of the Pricing Appendix.  Verizon PA reiterated its position that such rates are for Verizon PA’s services to Core, and not the other way around.  Additionally, Verizon PA argued that even if Core were permitted to bill Verizon PA for tandem trunk ports under Section B.V of the Pricing Appendix, Core would not be able to charge Verizon PA for unbundled tandem trunk ports in this instance because Verizon PA does not charge the rate Core has charged for the equivalent service.  Namely, Verizon PA explained that because its tandem trunk port charges are embedded in its reciprocal compensation rates, it does not bill for tandem trunk port charges on top of reciprocal compensation charges for the termination of local traffic.  Verizon PA M.B. at 16-20.

Verizon PA also submitted that Core misrepresented the testimony of Verizon PA’s witness Mr. D’Amico in claiming that Verizon PA argues that tandem trunk ports were subsumed in the per-minute tandem switching rate the Commission approved in the 2004 Verizon PA TELRIC Proceeding.  Verizon PA emphasized that its witness instead testified that Verizon PA’s port charges are embedded in its reciprocal compensation rates.  According to Verizon PA, tandem switching is just one of several components added together to arrive at Verizon PA’s Commission-approved tandem reciprocal compensation rate.  Verizon PA R.B. at 17.

Verizon PA also asserted that Core misconstrued the 2001 Cost Study Verizon PA produced during discovery.  Namely, Verizon PA pointed out that Core’s Exhibit P, which outlined a Verizon PA data request response, contained a simplified version of a more detailed diagram.  Verizon PA elaborated that it also produced the more detailed diagram in conjunction with this response and which explained the 2001 Cost Study.  Verizon PA argued that the more detailed diagram, which is included in the record as part of Core Cross Exhibit 5, indicated that Verizon PA’s reciprocal compensation rate included all three relevant trunk ports (i.e. two common tandem trunk ports and one common end office trunk port), while the more simplified diagram listed an end office rate that was really a combination of the end office trunk port rate and the end office switching rate.  Verizon PA M.B. at 20; Verizon PA R.B. at 18, 19-20.  In addition, Verizon PA asserted that it only excluded trunk port costs from certain switching components of its reciprocal compensation rate, but not from its total composite reciprocal compensation rate.  Verizon PA explained that because switching is not merely a component of the reciprocal compensation rate, but is also a UNE that is provided on a stand-alone basis, it was necessary for Verizon PA to exclude trunk port costs when modeling the costs of certain switching rates to arrive at a stand-alone rate for that particular UNE.  Verizon PA R.B. at 18, 18 n.16.  Additionally, Verizon PA argued that Core overlooked that the Commission required the modification of various inputs in the 2001 Cost Study to arrive at the reduced reciprocal compensation rate the Commission ultimately approved in 2004, including the number used for air mileage distance.  Id. at 19.

Next, Verizon PA argued that Core failed to issue bills at the correct rate for tandem trunk ports.  In this regard, Verizon PA noted that Core billed it at a rate of $214.57 per month.  However, according to Verizon PA, this rate was superseded by the rate of $71.48 per month that was established in the 2004 Verizon PA TELRIC Proceeding.  Verizon PA also pointed out that Core originally issued bills at the $214.57 per month rate, and then began billing for some tandem trunk ports at the lower rate of $71.48, before reverting to the $214.57 per month rate for all tandem trunk ports beginning with bills issued in January 2014.  Verizon PA further noted that upon reverting to issuing all bills at the higher tandem port rate, Core also issued a bill in the amount of $418,824.43.  Verizon PA explained that this bill represented Core’s calculation of undercharges associated with erroneously billing Verizon PA at a rate of $71.48 per month, rather than at a rate of $214.57 per month.  Verizon PA submitted that by having billed it at a rate of $71.48 for a period of time, Core acknowledged that this is the current rate for tandem trunk ports.  Verizon PA asseverated that this rate has been in effect for the entire period of time covered by the disputed billings at issue in this matter.  Verizon PA M.B. at 21-23.

b.	ALJ Recommendation

[bookmark: _Hlk517697306][bookmark: _Hlk517697290]The ALJ dismissed Core’s assertions that Verizon PA ordered tandem trunk ports from Core and that Verizon PA breached the ICA by disputing Core’s tandem trunk port charges.  The ALJ opined that given her finding, supra, that Verizon PA’s ASRs were internal orders for self-provisioned trunking, and not orders for facilities of any kind from Core, Core’s argument must fail.  Additionally, the ALJ found that the ICA does not permit Core to bill Verizon PA for tandem trunk ports for the termination of local traffic for the following reasons:

(1)	The Parties’ ICA does not allow Core to bill Verizon PA for tandem trunk port charges in addition to reciprocal compensation charges;

(2)	Core does not have any tariffed or otherwise “generally available” rates for tandem trunk ports;

(3)	Under “equivalent” circumstances, Verizon PA’s rate for tandem trunk ports is zero;

(4)	Core billed Verizon PA at triple the actual Verizon PA tandem trunk port rate;

I.D. at 42

[bookmark: _Hlk517697361]The ALJ also ruled that because Verizon PA is paying Core for reciprocal compensation, Core is already receiving compensation for the tandem trunk port costs incurred in the provision of tandem switching, which is subsumed in the transport component of Core’s reciprocal compensation charges.  Thus, the ALJ found Verizon PA’s argument persuasive that allowing Core to bill Verizon PA for tandem port charges in addition to reciprocal compensation charges would result in Core double-recovering tandem port charges, which is prohibited by the ICA.  I.D. at 44.

c.	Core’s Exceptions 

[bookmark: _Hlk517697468][bookmark: _Hlk517697508]Core takes issue with the ALJ’s conclusion that it is not authorized to bill Verizon PA for tandem trunk ports.  Core asserts that Attachment IV, Section 2.2.1 of the ICA states that the originating carrier (in this instance Verizon PA) will pay the terminating carrier (in this instance Core) for the transport and termination of local traffic, which includes Tandem Switching.  Core restates its position that tandem trunk ports are the “trunk-connect facilities’ referenced in the ICA’s definition of “Tandem Switching.”  Core opposes Finding of Fact No. 39,[footnoteRef:14] which states that the ICA’s definitions of Transport and Termination limit Core’s compensation for the termination of local traffic, including “the switching of Local Traffic,” to Reciprocal Compensation.  Core notes that although the ALJ cites, inter alia, to the ICA at Appendix IV, Sections 2.2.1, 2.2.1.1, and 2.2.1.2 in this Finding of Fact, none of these provisions use the term “Reciprocal Compensation.”  In Core’s view, although these provisions may incorporate or overlap with Reciprocal Compensation, they are plainly more expansive than Reciprocal Compensation alone.  Core Exc. at 12-13.   [14: 		I.D. at 11] 


[bookmark: _Hlk517697521]Core likewise disputes the ALJ’s finding that trunk port costs are subsumed within the rate for tandem reciprocal compensation.  Core remains of the opinion that the fact that the ICA’s Pricing Appendix contains a rate for “Tandem Switching Usage,” in addition to a rate for “Trunk Port-Tandem,” indicates that tandem switching usage and tandem trunk ports are distinct elements.  Core asserts that like the ICA’s Pricing Appendix, the 2004 Compliance Order included separate and independent rates for tandem and end office trunk ports and tandem and end office reciprocal compensation.  Core Exc. at 13‑14.

[bookmark: _Hlk517697543]Additionally, Core finds fault with the ALJ’s finding that Core billed Verizon PA at triple the Verizon PA tandem trunk port rate and with her finding that under equivalent circumstances, Verizon PA’s rate for trunk ports is zero.  Core restates its position, supra, that the ICA was never amended to incorporate the rates established in the 2004 Verizon PA TELRIC Proceeding.  Therefore, Core submits that the Tandem Switching rate of $0.000795 per MOU and the Trunk Ports-Tandem rate of $214.57 per month, each of which are listed in the ICA’s Pricing Appendix, are the rates that still apply.  Core Exc. at 13.  Further, Core asserts that although Verizon PA claims that its own trunk port charges are embedded in its reciprocal compensation rates and that it does not bill tandem port charges on reciprocal compensation, this contradicts record evidence indicating that Verizon PA does bill Core for dedicated trunk ports when Core orders trunks to deliver its traffic to Verizon PA.  Thus, Core asserts that pursuant to Section B.V. of the ICA’s Pricing Appendix, Core may bill Verizon PA for trunk ports under “equivalent circumstances.”  Id. at 14 (citing Core R.B. at 7).

d.	Verizon PA’s Reply Exceptions

[bookmark: _Hlk517697556]Verizon PA argues that the ALJ appropriately rejected Core’s attempt to bill Verizon PA for tandem trunk port charges in addition to the reciprocal compensation charges that already include the usage of Core’s tandem trunk ports.  Verizon PA emphasizes its position that although Core’s tandem trunk port charges account for ninety-three percent of the amount in dispute as of the filing of the Complaint (i.e. $3,673,057.61 of the $3,955,679.11 in dispute), nothing in the ICA allows Core to bill Verizon PA for tandem trunk port charges.  Further, Verizon PA reemphasizes its assertion that because Core has billed it at a monthly rate of $214.57 per port, the ALJ correctly found that Core has billed at triple the current Verizon PA UNE rate of $71.48 per month per port for unbundled tandem trunk ports, which was established under the 2004 Verizon PA TELRIC Proceeding.  Verizon PA R. Exc. at 12-13.

[bookmark: _Hlk517697579][bookmark: _Hlk520291898]Verizon PA contends that although Attachment IV, Section 2.1.1 of the ICA states that each originating Party is responsible for bringing its traffic to a POI, Attachment IV, Sections 2.2.1, 2.2.1.1 and 2.2.1.2 of the ICA make it clear that the only charges Core may impose for carrying Verizon PA’s traffic past the POI are those for “Transport” and “Termination” of local traffic, i.e. “Reciprocal Compensation” as defined in Part B (Definitions) of the ICA.  In Verizon PA’s view, these ICA provisions do not permit Core to charge Verizon PA for tandem trunk ports, or for any trunk ports.  Verizon PA opines that this is analogous to the proceeding between the Parties’ affiliates in Virginia.  Specifically, Verizon PA highlights that in the CoreTel v Verizon VA Order, the Fourth Circuit upheld the finding of the U.S. District Court for the Eastern District of Virginia that the ICA at issue in that proceeding provided that CoreTel Virginia was to be compensated for the use of its facilities on its side of the IP exclusively under the rubric of reciprocal compensation.  Verizon PA submits that the Parties’ ICA in the matter before us, likewise, provides that Core’s exclusive compensation for tandem trunk ports on its side of the IP is reciprocal compensation.  Verizon PA R. Exc. at 13-14.

Verizon PA refutes Core’s position that the terms “Tandem Switching” and “trunk-connect facilities” in the ICA enable it to double-bill Verizon PA.  In this regard, Verizon PA reasons that while the ICA’s definition of “Tandem Switching” includes tandem trunk ports by reference to “trunk connect facilities,” the ICA’s definition of “Reciprocal Compensation” already incorporates compensation for “Tandem Switching,” because “Reciprocal Compensation” includes both the “transport and termination of Local Traffic.”  Verizon PA further argues that under Attachment IV, Section 2.2.1.1 of the ICA, “Transport,” includes “any necessary Tandem Switching.”  Thus, Verizon PA reemphasizes its view that Core is already receiving compensation for the tandem trunk port costs incurred in its provision of tandem switching, which is subsumed in the transport component of its reciprocal compensation charges.  Verizon PA R. Exc. at 14.

[bookmark: _Hlk517697601][bookmark: _Hlk517697630]Verizon PA further submits that Core’s citation to individual rates in the ICA’s Pricing Appendix as support for its bills to Verizon PA is misleading because Core has cited to the Verizon PA rates outlined in Section A of the Pricing Appendix.  Further, Verizon PA contends that these rates pertain to individual UNEs that Verizon PA provides on an unbundled basis, rather than the combined offering known as Reciprocal Compensation.  Verizon PA argues that because Core is a CLEC, it does not provide UNEs.  Verizon PA R. Exc. at 14-15.

[bookmark: _Hlk517697681]Finally, Verizon PA asserts that Core’s argument that Verizon PA’s position is contrary to the record evidence indicating that Verizon PA does bill Core for dedicated tandem trunk ports when Core orders trunks to deliver its traffic to Verizon PA is also misleading.  Verizon PA explains that it bills Core for tandem trunk ports only on non‑local traffic subject to Verizon PA’s access tariffs, and not on local traffic, which is the only traffic at issue in this proceeding.  Verizon PA R. Exc. at 15.

[bookmark: _Hlk517698314]3.	Whether Core is authorized under the ICA to bill Verizon PA for multiplexing (Core Exception No. 4)

a.	Positions of the Parties

Core described multiplexing as the aggregation or disaggregation of telecommunications channels on a trunk.  According to Core, it disaggregated each incoming DS3 channel from Verizon PA into 28 DS1 channels and then into 672 DS0 channels.  Core contended that it is permitted under the ICA to bill Verizon PA for multiplexing.  Citing various passages of Attachment III, Section 10 of the ICA (related to Network Elements) and Attachment IV, Section 2 of the ICA (related to Interconnection), Core argued that, taken together, these provisions require Verizon PA to pay Core for “Dedicated Transport,” which is defined to include multiplexing as an optional feature of the transport, or, on a standalone basis.  Core asserted that in the Philadelphia LATA, it provided Verizon PA with multiplexing in conjunction with transport and that in all other LATAs, it provided multiplexing on a standalone basis.  Further, Core reasoned that the Parties should be treated equally given that Verizon PA bills Core for multiplexing when Core orders trunks to deliver its traffic to Verizon PA.  Core M.B. at 14-16.

[bookmark: _Hlk517698336]Verizon PA countered that as with tandem trunk port charges, the Parties’ ICA prohibits Core from imposing a separate multiplexing charge, thereby rendering Core’s multiplexing charges to Verizon PA invalid.  Verizon PA emphasized its position that pursuant to Attachment IV, Sections 1.2.2, 2.2.1, 2.2.1.1, 2.2.1.2, and 2.4.2 of the ICA, Core is limited to billing Verizon PA for the Transport and Termination of local traffic (i.e. Reciprocal Compensation) and for “Dedicated Transport” from the POI to the IP if it is necessary to purchase from Core.  Verizon PA argued that Core inappropriately cited to various provisions of Attachment III, Section 10 of the ICA for its authority to bill Verizon PA.  Verizon PA submitted that this section governs Verizon PA’s provisions of UNEs to Core, and not Core’s provision of services, facilities, or arrangements to Verizon PA.  Verizon PA further refuted Core’s argument that it should be able to bill Verizon PA for “standalone multiplexing” given that Verizon PA bills Core for multiplexing when Core orders trunks to deliver its traffic to Verizon PA.  In this regard, Verizon PA asserted that the ICA permits Core to bill Verizon PA for transport only if purchasing it from Core is necessary, in which case Core may bill Verizon PA for “Dedicated Transport,” which includes multiplexing.  Verizon PA emphasized its position that because it self-provisioned the transport facilities that carry its local traffic to Core’s network, it was not necessary for it to purchase transport from Core.  Verizon PA R.B. at 20-22

b.	ALJ Recommendation

[bookmark: _Hlk517698362][bookmark: _Hlk519513928]The ALJ found Verizon PA’s argument persuasive that Core is limited to billing Verizon PA for reciprocal compensation and for dedicated transport from the POI to the IP, only if it is necessary for Verizon to purchase dedicated transport from Core.  The ALJ noted that Core chose to opt into an ICA which permits Verizon PA to bill Core for multiplexing (outlined in Attachment III, Section 10 of the ICA) and contains a Verizon PA rate for multiplexing (set forth in Section A.II.C of the ICA’s Pricing Appendix).  The ALJ concluded that these ICA sections govern Verizon PA’s provision of UNEs to Core, and not Core’s provision of services, facilities, or arrangements to Verizon PA.  Further, the ALJ echoed Verizon PA’s position that because Verizon PA self-provisioned the transport facilities that carry its local traffic to Core’s network, it was not necessary for Verizon PA to purchase transport from Core.  As such, the ALJ ruled that Core may not bill Verizon PA for “Dedicated Transport” or standalone multiplexing in this instance.  Further, the ALJ pointed out that the ICA’s Pricing Appendix contains no Core rates for these services.  I.D. at 44-46, n.21.

c.	Core’s Exceptions

[bookmark: _Hlk517698385][bookmark: _Hlk519514111]In its Exceptions, Core claims that there is no dispute that it provides multiplexing to Verizon PA in connection with the DS3 trunks that carry Verizon PA’s traffic to Core’s network in Pennsylvania.  Core insists that it demonstrated that it is permitted under the ICA to bill Verizon PA for this multiplexing.  Core objects to the ALJ’s finding that Verizon PA is authorized under the ICA to bill Core for multiplexing, but that Core is not authorized to bill Verizon PA for the same service.  Core posits that this entire issue centers on the contract interpretation question of whether the ICA contains language which permits Core to bill Verizon PA for multiplexing.  Core is of the opinion that pursuant to Attachment IV, Section 2.4.2 of the ICA, it is authorized to bill Verizon PA for Dedicated Transport when Local Traffic is flowing from Verizon PA to Core.  Core argues that as set forth in Attachment III, Section 10.2.4 of the ICA, it is authorized to offer multiplexing both together with and separately from “Dedicated Transport.”  Core restates its argument that in the Philadelphia LATA, it provides Verizon PA with multiplexing together with “Dedicated Transport” and that in all other LATAs in which the Parties interconnect, it provides multiplexing separately from “Dedicated Transport.”  Core avers that in either scenario, its charges to Verizon PA are permissible.  Core Exc. at 14-16.

Core further submits that according to Pricing Appendix, Item B.V. of the ICA, it is authorized to bill Verizon PA at up to the same TELRIC rate for which Verizon PA bills, or should bill, to Core for the same service.  Core alleges that neither Verizon PA nor the ALJ has proffered any legal or policy reason why the ICA could have or should have reiterated the entire Pricing Appendix to set forth rates for Core.  Instead, Core takes the position that the ICA simply relies on a rate mirroring provision.  Core reasons that although Section A of the Pricing Appendix is titled “[Verizon PA] Services, Facilities and Arrangements,” this does not prohibit Core from billing Verizon PA for those same rates as permitted in Section B of the Pricing Appendix, which is titled “Core Services, Facilities and Arrangements,” and elsewhere in the ICA.  Core Exc. at 16.

d.	Verizon PA’s Reply Exceptions

[bookmark: _Hlk517698426]Verizon PA rejoins that the ALJ correctly rejected Core’s attempt to charge Verizon PA for multiplexing.  Verizon PA remains of the opinion that Core is not authorized by the ICA to bill Verizon PA a separate charge for multiplexing because the ICA limits Core to billing Verizon PA for reciprocal compensation and for “Dedicated Transport” from the POI to the IP, “if necessary.”  Thus, Verizon PA submits that Section B of the Pricing Appendix, which outlines Core’s rates to Verizon PA, contains no Core‑to-Verizon PA multiplexing rates.  Verizon PA further submits that because Core has no tariffed rates for multiplexing, it has no “tariffed or otherwise generally available” multiplexing rates that could apply.  Moreover, Verizon PA highlights that in addressing the similar dispute between the Parties’ Virginia affiliates in the CoreTel-Verizon VA Order, the Fourth Circuit rejected CoreTel Virginia’s attempt to bill Verizon Virginia for multiplexing on identical grounds.  Verizon PA R. Exc. at 16

[bookmark: _Hlk517698448]Verizon PA also restates that in arguing that it is authorized by the ICA to charge for multiplexing separately from “Dedicated Transport,” i.e. to charge for standalone multiplexing where Verizon PA provides its own trunks to transport traffic all the way to Core’s switch, Core misinterprets the applicability of Attachment III, Section 10 of the ICA, which governs Verizon PA’s provision of UNEs but does not govern Core’s provision of services, facilities, or arrangements to Verizon PA.  As such, Verizon PA reiterates its position that Core’s charges for multiplexing are invalid.  Verizon PA R. Exc. at 16-17.

[bookmark: _Hlk517698471]4. 	Whether Core is authorized under the ICA to bill Verizon PA for entrance facilities and dedicated transport (Core Exception No. 5)

a.	Positions of the Parties

[bookmark: _Hlk517698486]Core asserted that Verizon PA breached the ICA by failing to compensate Core for dedicated transport and entrance facilities.  Core described these facilities as those that carry the originating party’s traffic from the POI on the originating party’s switch to the IP on the terminating party’s switch.  Core stated that charges for dedicated transport apply to an assortment of transport scenarios, while charges for entrance facilities apply specifically to transport that provides an entrance point into a carrier’s network.  According to Core, it is permitted to bill Verizon PA for dedicated transport and entrance facilities pursuant to the following sections of the Parties’ ICA: Attachment IV, Section 1.2.2, 1.2.1.1 (outlining the definition of an IP), 1.2.1.2 (outlining the definition of a POI), and 2.4.2.  Additionally, Core argued that Section A, Item II.A of the Pricing Appendix (pertaining to dedicated transport) provides for a DS-3 monthly recurring charge of $489.55 and a per mile monthly recurring charge of $16.94, while Section A, Item II.C of the Pricing Appendix (pertaining to entrance facilities) provides for a DS-3 Channel Termination monthly recurring charge of $975.90.  Core asserted that these ICA provisions are fully consistent with the FCC’s guidance on the issue of pricing interconnection facilities as set forth in In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, First Report and Order, 11 FCC Rcd 15499 (August 8, 1996) (Local Competition Order).  Core M.B. at 16-17.

[bookmark: _Hlk517699100]Core explained that the only LATA in which it bills Verizon PA for dedicated transport and entrance facilities is the Philadelphia LATA.  According to Core, it established an OC-12 fiber optic transport system in Philadelphia which supports multiple DS3s carrying Verizon PA’s traffic to Core’s switch in Philadelphia.  Core noted that Attachment IV, Section 1.2.2 of the ICA includes the provision that “[t]he Party delivering traffic to the other Party’s IP(s) shall do so by purchasing from the other Party transport between the POI(s) and the IP(s), if necessary.”  Core posits that the only reasonable reading of the phrase “if necessary,” as used in this provision, is that if the POI and the IP are in the same place then no transport is necessary.  Core submitted that the transport it provides to Verizon PA in Philadelphia is “necessary” because, there would be no other transport facility that connects Core’s IP in Broad Street to the POI in Verizon PA’s Race Street Central Office, but for Core’s fiber-optic transport facility.  Core M.B. at 17-18.

Verizon PA rebutted that Core began billing it for entrance facilities and dedicated transport in the Philadelphia LATA in January 2013, presumably as a result of the facilities rearrangement Core requested in the aftermath of its stated intention to “abandon a Philly location.”  Verizon PA explained that Core’s wire center in Philadelphia is located at 401 North Broad Street, while Verizon PA’s switch is located at 900 Race Street.  Verizon PA alleged that it was misled by Core regarding Core’s intentions in requesting that Verizon PA move its self-provisioned facilities from 401 North Broad Street to 900 Race Street.  In this regard, Verizon PA claimed that, via an exchange of emails in 2012, Core contacted Verizon PA and explained that it was abandoning a location in Philadelphia and needed to discuss the migration of Verizon PA’s self-provisioned DS3s from North Broad Street to Race Street.  Verizon PA argued that once it honored Core’s request by moving its self-provisioned facilities, Core began to bill it for the entrance facilities and dedicated transport to carry Verizon PA’s local traffic from 900 Race Street back to 401 North Broad Street, the very location Core claimed to be abandoning.  Verizon PA alleged that Core did this in attempt to manipulate the designation of the POIs for the purpose of maximizing the transport revenues Verizon PA must pay to Core.  As a result, Verizon PA submitted that it is entitled under Attachment IV, Section 1.2.2 to seek relief from the Commission.  Further, Verizon PA submitted that in misrepresenting that it was abandoning the 401 North Broad Street location in Philadelphia, Core violated its obligation under Part A, Section 42.1 of the ICA to act in good faith.  Verizon PA M.B. at 12-13, 25-27; Verizon PA R.B. at 22-23.  Verizon PA refuted Core’s argument that it was necessary for Verizon PA to purchase transport between the POI and the IP from Core.  Verizon PA submitted that because it already had self-provisioned facilities in place to carry its traffic all the way to the building housing Core’s switch at 401 North Broad Street, it was not “necessary” for Verizon PA to purchase transport from Core simply because Core requested a facilities rearrangement, misleadingly claiming to be “abandoning” that location.  Verizon PA M.B. at 26-29.

b.	ALJ Recommendation

[bookmark: _Hlk517699120]The ALJ denied Core’s claims for charges for entrance facilities and dedicated transport associated with the Philadelphia LATA.  In doing so, the ALJ quoted the arguments Verizon PA set forth in its briefs, summarized, supra.  The ALJ found these arguments to be sufficient to determine that Verizon PA “does not owe Core even this small amount.”[footnoteRef:15]  The ALJ also reiterated her finding that under the terms of the ICA, Core is not authorized to bill Verizon PA at the Verizon PA rates outlined in Section A of the Pricing Appendix when Core has no tariffed or otherwise generally available rates of its own.  I.D. at 46-47; I.D. at 46, n. 22. [15: 		As noted below, Core’s charges for entrance facilities and dedicated transport associated with the Philadelphia LATA represent only a tiny fraction of the disputed charges at issue.] 


c.	Core’s Exceptions

[bookmark: _Hlk517699135]Core submits that the ALJ erroneously denied its claims for entrance facilities and dedicated transport.  According to Core, there is no dispute that it provides the physical facilities that transport Verizon PA’s traffic from its switch to Core’s switch in Philadelphia or that Core is authorized under the ICA to bill Verizon PA for these facilities.  Core restates its position that it billed Verizon PA in compliance with Attachment IV, Sections 1.2.2 and 2.4.2 of the ICA.  Core Exc. at 16-17.  

Core finds fault with the ALJ’s adoption of Verizon PA’s position that Core breached the ICA by failing to act in good faith.  Core contends that in setting forth this position, Verizon PA wrongly relied on an email exchange between Core’s president and Verizon PA’s interconnection team during which Core’s president used the word “abandoning.”  Core explains that at the time of this email exchange, Core had just completed construction of an OC-12 fiber ring connecting its switch to Verizon PA’s switch and Philadelphia.  Core elaborates that at that time, it had two locations within 401 North Broad Street: one on the ninth floor, which housed the interconnection facilities with Verizon PA, and one on the fourth floor, which housed and still houses Core’s switch.  Therefore, Core argues that while it was abandoning the leased space on the ninth floor, which is the point to which Verizon PA had theretofore interconnected its facilities, Core’s switch remained on the fourth floor at the 401 North Broad Street location.  As such, Core reasons that there was no basis for Verizon PA to believe that Core was relocating its switch to Verizon PA’s Race Street central office.  In Core’s view, Verizon PA must have known that some transport outside of the Race Street central office would be necessary for it to reach Core’s switch.  Moreover, Core submits that even if it had failed to act in good faith by allegedly misleading Verizon PA, an implied duty to act in good faith cannot override the ICA’s express terms which require the originating party to pay the other party for transport from the POI to the IP.  Finally, Core points out that there can be no question that Verizon PA bills Core for transport whenever Core uses Verizon PA’s transport facilities to get its traffic from the POI on Core’s switch to the IP on Verizon PA’s switch.  Core Exc. at 17-19.

d.	Verizon PA’s Reply Exceptions

[bookmark: _Hlk519514226]Verizon PA retorts that the ALJ correctly denied Core’s charges for entrance facilities and dedicated transport for three primary reasons.  First, Verizon PA asserts that although Attachment IV, Sections 1.2.2 and 2.4.2 of the ICA provide that the Party delivering traffic to the other Party’s IP(s) shall do so by purchasing transport from the other Party between the POI(s) and the IP(s), if necessary, the ALJ correctly adopted Verizon PA’s testimony that it was not “necessary” for Verizon PA to purchase transport from Core.  Verizon PA restates that it already had facilities in place to carry its local traffic all the way to the building housing Core’s switch at 401 North Broad Street.  Verizon PA emphasizes its position that its relocation of its own self-provisioned transport facilities was done at Core’s request and for Core’s convenience, not for Verizon PA’s necessity.  Verizon PA also reiterates that once it relocated these facilities to 900 Race Street, Core began to bill Verizon PA for entrance facilities and transport charges to carry Verizon PA’s traffic right back to the original 401 North Broad Street location.  Verizon PA R. Exc. at 17-19.  Verizon PA notes that at the hearing in this matter, Core’s president admitted that Verizon PA has several options from which it may choose how to send its traffic to Core, including self-provisioning transport or obtaining transport from a third party.  Id. at 19-20 (citing Tr. at 73-75).  Verizon PA avers that it had no reason or necessity to stop using its self-provisioned transport facilities.  Thus, Verizon PA maintains that purchasing transport from Core was not necessary, nor are these charges supported by the ICA.  Verizon PA R. Exc. at 20.

[bookmark: _Hlk517699157]Second, Verizon PA posits that the ALJ appropriately adopted Verizon PA’s testimony that Core manipulated the designation of the POI in order to maximize transport revenues.  Verizon PA restates its position that Attachment IV, Section 1.2.2 of the ICA also contains a provision that permits Verizon PA to seek relief from the Commission if it believes that Core manipulated the designation of the POIs in order to maximize the transport revenues that Verizon PA must pay to Core.  Verizon R. Exc. at 20.  Therefore, Verizon PA remains of the opinion that Core is also barred from billing for these charges because of its lack of openness in misrepresenting that it was abandoning its 401 North Broad Street location.  Verizon PA alleges that Core’s choice of the word “abandoning” in the emails exchanged between Core’s president and Verizon PA’s interconnection team appears to have been done intentionally in order to create the impression that it was no longer maintaining a switch or network node at the North Broad Street location.  According to Verizon PA, Core’s claim that it was “abandoning a Philly location” did not indicate that Core was actually keeping its switch at 401 North Broad Street while requesting that Verizon PA relocate its self-provisioned facilities so that Core could bill Verizon PA for transport on a route where Verizon PA had already built the transport necessary to carry its traffic to Core’s switch.  Id. at 19.

[bookmark: _Hlk517699180]Verizon PA argues that at the hearing, Core’s president testified that Core never advised Verizon PA that it was not, in fact, abandoning the 401 North Broad Street location and that it never asked Verizon PA if it would simply move its self-provisioned facilities from the ninth floor to the fourth floor of this location to continue delivering traffic to Core’s switch as it had been doing.  Verizon PA R. Exc. at 19 (citing Tr. at 62, 65-66).  Thus, Verizon PA claims that Core’s behavior caused Verizon PA to expend resources to reconfigure its own network solely for the purpose of enabling Core to attempt to charge Verizon PA for transport.  Verizon PA refutes Core’s argument that an implied duty to act in good faith cannot override the express terms of the ICA.  Verizon PA emphasizes that in this present matter, the duty to act in good faith is not merely implied because Part A, Section 42.1 of the ICA explicitly imposes a contractual duty on both Parties to act in good faith.  Verizon PA R. Exc. at 19, 20.

[bookmark: _Hlk517699194]Third, Verizon PA submits that even if the Commission were to conclude that Core is entitled to bill Verizon PA for dedicated transport on the route between 401 North Broad Street and 900 Race Street in Philadelphia, Core’s bills for entrance facilities and dedicated transport are flawed and overstated.  In this regard, Verizon PA highlights the ALJ’s finding that Core is not permitted under the terms of the ICA to bill Verizon PA at the rates for dedicated transport and entrance facilities set forth in Section A of the ICA’s Pricing Appendix.  Verizon PA restates that the ALJ adopted its position, supra, that Section A of the Pricing Appendix pertains to rates that Verizon PA is permitted to charge to Core, and not vice versa.  Additionally, Verizon PA argues that because Core billed it at rates that were superseded by the rates set forth in the 2004 Verizon PA TELRIC Proceeding, Core has not even billed Verizon PA at the correct rates.  Verizon PA R. Exc. at 21.

Further, citing to pages 30 and 31 of its own Main Briefs, Verizon PA asserts that Core misapplied these rates by charging for two circuits of DS3 entrance facilities and also charging for two circuits of DS3 dedicated transport.  More specifically, Verizon PA submits that its witness Mr. D’Amico presented unrebutted testimony that under Verizon PA’s cost model, an entrance facility applies from the POI to the Verizon PA serving wire center and that dedicated transport applies from the serving wire center to another wire center.  Verizon PA points out that in Philadelphia, Core has only a single serving wire center, so there is no need to transport traffic from one wire center to another.  Thus, Verizon PA argues that Core could only bill for either an entrance facility or for dedicated transport, but not for both elements.  Moreover, Verizon PA contends that while Core billed it for four DS-3 circuits, Core did not rebut Verizon PA’s testimony that assuming Core were able to bill for these services, Core should only have billed it for two DS-3 circuits.  Verizon PA R. Exc. at 21.

Finally, Verizon PA notes that Core’s charges for entrance facilities and dedicated transport represent only a small fraction of the total amount in dispute.  Verizon PA elaborates that as of the time of the filing of the Complaint this amount was only $41,506.92, or about one percent of the total amount in dispute.  Verizon PA claims that this amount would be reduced to $12,500 if the rates established by the 2004 Verizon PA TELRIC Proceeding are properly applied, and would also be reduced going forward.  Verizon PA R. Exc. at 21.  

5.	Combined Disposition

In this section, we must resolve the issue of whether Core is permitted under the ICA to bill Verizon PA for the facilities and services discussed above and, if so, at what rates may Core bill Verizon PA.  In doing so we must examine the applicable ICA provisions and determine how these provisions should be applied in the matter before us.[footnoteRef:16]  Upon our review of the record evidence in this proceeding and the Parties’ ICA, we shall deny Core’s Exception Nos. 2 through 5, consistent with the following discussion.   [16: 		In light of our disposition under Core Exception No. 1, supra, that the ASRs Verizon PA submitted were not orders for service, we note that this renders the question of whether Core may issue the associated bills to Verizon PA moot.  Nonetheless, we shall consider the merits of Core’s Exception Nos. 2 through 5 on an independent basis.] 


[bookmark: _Hlk519581413]In examining the ICA’s Pricing Appendix, we find that it clearly outlines that each Party is to bill the other pursuant to its own section.  More specifically, the top of the first page of the Pricing Appendix states: “DETAILED SCHEDULE OF ITEMIZED CHARGES,” and splits the Pricing Appendix into two distinct sections – Section A and Section B.  Section A of the Pricing Appendix is entitled “[VERIZON PA] SERVICES, FACILITIES, AND ARRANGEMENTS.”  It outlines the services and corresponding rates that Verizon PA charges to Core and contains rates for the tandem trunk ports, multiplexing, entrance facilities, and dedicated transport at issue in this proceeding.  Additionally, Footnote 1 of the Pricing Appendix immediately follows the title of Section A and pertains to the rates and services listed in Section A.  Paragraph 1 of Footnote 1 states, in pertinent part, as follows (emphasis added):

Unless a citation is provided to a generally applicable [Verizon PA] tariff, all listed rates and services are available to CORE when purchasing these services for use in the provision of Telephone Exchange Service, and apply only to Local Traffic and local Ancillary Traffic.


On the other hand, Section B of the Pricing Appendix is entitled “CORE SERVICES, FACILITIES, AND ARRANGEMENTS.”  Our reading of Section B is that it outlines the services and the corresponding rates that Core may charge to Verizon PA.  Section B has no rates for tandem trunk ports, multiplexing, entrance facilities, or dedicated transport and, as noted above, Core has admitted that it bills Verizon PA for these facilities at the rates set forth in Section A of the Pricing Appendix.  However, throughout this proceeding, Core contended that Section B.V of the Pricing Appendix gives it the authority to bill Verizon PA at the rates set forth in Section A for the facilities and services at issue.  We find no merit in this argument.  Rather, we agree with the ALJ that, as used in Section B.V of the Pricing Appendix, the word “CORE’s” in the phrase “[a]vailable at CORE's tariffed or otherwise generally available rates, not to exceed [Verizon PA] rates for equivalent services to CORE,” modifies both “tariffed . . . rates” and “otherwise generally available rates.”  While Core has admitted that it has no tariffed rates for the elements at issue, we also find that it has no generally available rates.  In this regard, we concur with Verizon PA that Core’s contention that it made these rates generally available to Verizon PA simply by issuing Verizon PA bills at these rates is misplaced.  We are of the opinion that the phrase “generally available rates” implies that such rates are ones that Core would make generally available to all carriers, and not solely to Verizon PA.  As Verizon PA observed, adopting Core’s interpretation would permit Core to bill Verizon PA for any service or facility for which Core wishes to charge on the basis that doing so promotes local competition, even if billing for the service is unnecessary or is clearly prohibited in the ICA.

We likewise find Core’s argument that Verizon PA should have been on notice that the rates listed in Section A of the Pricing Appendix for tandem trunk ports, multiplexing, dedicated transport, and entrance facilities might apply to it just as the rates for reciprocal compensation in the ICA apply to it to be inapposite.  Namely, unlike the elements at issue in this proceeding, both Section A and Section B of the Pricing Appendix explicitly outline rates for reciprocal compensation, including rates for local call termination.

In addition to Section B.V of the Pricing Appendix, Core also cites inter alia, to Attachment IV, Sections 1.2.1.1, 1.2.1.2, 2.1.1, 2.2, 2.2.1, 2.2.1.1, and 2.2.1.2 of the ICA to support its position that it may bill Verizon PA for tandem trunk ports, multiplexing, entrance facilities, and dedicated transport.  These sections of the ICA state, in pertinent part, as follows:

1.2.1.1 “Interconnection Point” or “IP” means the switching, Wire Center, or other similar network node in a Party’s network at which such Party accepts Local Traffic from the other Party.  [Verizon PA] IPs include any [Verizon PA] End Office, for the delivery of traffic terminated out of that End Office, and/or any [Verizon PA] access Tandem Office, for the delivery of traffic to numbers served out of any [Verizon PA] End Office that subtends that access Tandem Local Office.  [Core] IPs include any [Core] Switch, for the delivery of traffic terminated to numbers served out of that Switch.  

1.2.1.2 “Point of Interconnection” or “POI” is the physical point that establishes the technical interface, the test point, and the operational responsibility hand-off between the Parties for the Local Interconnection of their networks.  Unless otherwise mutually agreed, [Core] will be responsible for engineering and maintaining its network on its side of the POI and [Verizon PA] will be responsible for engineering and maintaining its network on its side of the POI.

*	*	*

2.1 Point of Interconnection
	2.1.1 Each (originating) Party is responsible for bringing their traffic to a POI.

2.2 Compensation for Local Traffic Transport and Termination
2.2.1  The POI determines the point at which the originating carrier shall pay the terminating carrier for the Transport and Termination of local traffic.  The following compensation elements shall apply:

2.2.1.1 “Transport,” which includes the transmission of Local Traffic from the POI to the terminating carrier’s IPs, and any necessary Tandem Switching, and any necessary transport between the terminating carrier’s access Tandem Office and the terminating carrier’s End Office Switch that directly serves the called end user.

2.2.1.2 “Termination,” which includes the switching of Local Traffic at the terminating carrier’s End Office Switch.


ICA at Attachment IV, §§1.2.1.1, 1.2.1.2, 2.1.1, 2.2.1, 2.2.1.1, and 2.2.1.2.

On review of the above ICA provisions, we disagree with Core’s assertion that these provisions may be used as a basis for rendering bills to Verizon PA for the services and facilities at issue.  Rather, we find that Attachment IV, Section 2.2.1 of the ICA, cited above, which defines the charges that may apply beyond the POI, supports Verizon PA’s position that Core is limited to issuing bills for reciprocal compensation.  “Reciprocal Compensation” is defined in Part B of the ICA as “a reciprocal compensation arrangement between two carriers in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier’s network facilities of Local Traffic that originates on the network facilities of the other carrier.”  The record indicates that Verizon PA has already paid Core reciprocal compensation for the transport and termination of local traffic from the POI to Core’s IP.  Verizon PA R.B. at 15.  Thus, we concur with the ALJ’s finding that Core may not use the above ICA provisions as a basis for billing Verizon PA separate charges for tandem trunk ports, multiplexing, dedicated transport, or entrance facilities in addition to the charges that it levied for reciprocal compensation.  Further, we find that Verizon PA has successfully rebutted Core’s contention that it bills Verizon PA for tandem trunk ports because Verizon PA bills Core for tandem trunk ports.  More specifically, the record indicates that Verizon PA does not bill Core for tandem trunk ports when Core sends Verizon PA local traffic for termination and that local traffic is the only traffic at issue in this proceeding.  In addition, the only evidence of tandem trunk port charges from Verizon PA to Core that was submitted into the record in this proceeding pertains to charges in the Altoona LATA, where Core has designated its traffic as 100% interstate.  Verizon PA St. 2.1 at 8-9; Core Exh. Q.

Core also cites to the provisions of Attachment IV, Sections 1.2.2 and 2.4.2 for its authority to bill Verizon PA for entrance facilities, and dedicated transport, and to Attachment IV, Section 2.4.2, and Attachment III, Section 10, of the ICA for its authority to bill Verizon PA for multiplexing.  The relevant portions of these sections are set forth below:

The Party delivering traffic to the other Party’s IP(s) shall do so by purchasing from the other Party transport between the POI(s) and the IP(s), if necessary. 

*	*	*	

When Local Traffic from [Verizon PA] is terminating on [Core’s] network through the POI, [Verizon PA] shall pay [Core] transport charges from the POI to the [Core] Switch for Dedicated Transport.  This transport charge shall not exceed [Verizon PA’s] equivalent charge.


ICA at Attachment IV, Section 1.2.2 and 2.4.2.  

10.1.1 Dedicated Transport is an interoffice transmission path of a fixed capacity between [Core] designated locations to which [Core] is granted exclusive use.  Such locations may include [Verizon PA] Central Offices, other Telecommunications Carrier locations, subscriber premises, or other mutually agreed locations.

10.1.2 [Verizon PA] shall offer Dedicated Transport as a circuit (e.g., DSO (voice grade), DSI, STS1 (when available) and DS3) dedicated to [Core]. 

10.1.3 When Dedicated Transport is provided as a circuit, it will have available (as appropriate): 

	10.1.3.1 Optional multiplexing functionality; 

*	*	*	

10.2.4 [Verizon PA] shall offer DCS and multiplexing, both together with and separately from Dedicated Transport.


ICA at Attachment III, Sections 10.1.1, 10.1.2, 10.1.3, 10.1.3.1, and 10.2.4.

As with the other ICA provisions previously discussed in this section, we are not persuaded by Core’s contention that the above ICA provisions provide a valid basis for Core to submit bills to Verizon PA for the facilities at issue.  First, we find that Attachment IV, Sections 1.2.2 and 2.4.2 must be read in conjunction with one another.  More specifically, we concur with Verizon PA that under Attachment IV, Section 1.2.2 of the ICA, Verizon PA must purchase transport from Core between the POI and the IP only if it is necessary to do so; and that under Attachment IV, Section 2.4.2 of the ICA, if such purchase is necessary then Core may issue transport charges from the POI to Core’s switch for Dedicated Transport.  In our disposition of Core’s Exception No. 1, supra, we noted that Verizon PA has chosen to self-provision trunks, as opposed to ordering them from Core.  Therefore, we agree with ALJ Colwell’s conclusion that given that Verizon PA self-provisions the facilities necessary to transport its local traffic to Core’s switch, it was not necessary for Verizon PA to purchase transport from Core, as contemplated in Attachment IV, Section 1.2.2.  By extension, we find that Verizon PA is not obligated to purchase Dedicated Transport pursuant to Attachment IV, Section 2.4.2, nor may Core charge for multiplexing as discussed under Attachment III, Sections 10.1.3 and 10.2.4.

Additionally, we concur with Verizon PA that Core’s citations to Attachment III of the ICA to support its bills to Verizon PA are misplaced.  In this regard, we note that Attachment III of the ICA is entitled “NETWORK ELEMENTS.”  Attachment III, Section 1, which serves as an introduction to the entire attachment, states, in pertinent part, that “[Verizon PA] shall provide unbundled Network Elements in accordance with this Agreement and Applicable Law.  The price for each Network Element is set forth in [Appendix 2] of this Agreement.  Except as otherwise set forth in this Attachment, [Core] may order Network Elements.”  Similarly, Attachment III, Section 2.1 states that “[Verizon PA] shall offer Network Elements to [Core] on an unbundled basis . . . in accordance with the terms and conditions of this Agreement.”  Further, the entire Attachment III repeatedly discusses Verizon PA’s provision of UNEs to Core, and not the other way around.  As Verizon PA points out, Core, as a CLEC, does not provide UNEs.  Moreover, although other sections of the ICA discuss scenarios in which Core would charge Verizon PA for Dedicated Transport, as this term is defined in Attachment III, Section 10.1.1, there are no such scenarios discussed in the ICA which permit Core to bill Verizon PA for standalone multiplexing.

As noted above, the Philadelphia LATA is the only LATA in which Core issued bills for entrance facilities and dedicated transport to Verizon PA.  We disagree with Core’s alternative interpretation of Attachment IV, Sections 1.2.2 and 2.4.2 wherein it submits that it is permitted to levy such charges because the POI and the IP in this LATA are in different locations, thereby making it necessary for Verizon PA to purchase transport and entrance facilities.  Instead, we find Verizon PA’s rebuttal argument persuasive that prior to 2013, it already had the facilities and the actual transport route in place in this LATA to transport its traffic all the way to Core’s switch.  We make no determination as to whether Core was attempting to mislead Verizon PA through the use of the word “abandoning,” as used in the email exchange submitted in to the record in Verizon PA St. 2.0, Exhibit No. 6, or whether Core was attempting to manipulate the designation of the POIs in the Philadelphia LATA for the purpose of attempting to maximize its transport revenues.[footnoteRef:17]  Nonetheless, we find that the email exchange, at a minimum, establishes that Verizon PA had no reason or necessity to cease using its self‑provisioned facilities and did so only at Core’s request. [17: 		As Verizon PA noted throughout this proceeding, Attachment IV, Section 1.2.2 of the ICA also states that “[Verizon PA] may request relief from the Commission if [Verizon PA] reasonably believes that [Core] has manipulated the designation of POIs in order to maximize the transport revenues [Verizon PA] must pay to [Core].”  However, we make no determination in this Opinion and Order as to whether Core intentionally manipulated the location of Verizon PA’s POI in the Philadelphia LATA for this purpose.] 


In summary, we are not persuaded by Core’s arguments that the ALJ erred in interpreting the above provisions of the ICA in reaching her conclusion that the ICA does not permit Core to issue bills for the services and facilities at issue.  As such, we agree with the findings of the ALJ and the arguments set forth by Verizon PA in its Reply Exceptions, as discussed above.[footnoteRef:18] [18: 		Further, we note that our finding that Core is limited under the ICA to issuing invoices to Verizon PA for reciprocal compensation is identical to the finding of the Fourth Circuit with respect to the ICA of the Parties’ affiliates in Virginia.  See CoreTel-Verizon VA Order at 752 F.3d at 372‑73.  Therefore, although Core is correct that the Fourth Circuit did not rely on the pricing appendix of the ICA of the Parties’ Virginia affiliates in resolving that proceeding, we disagree with Core’s assertion that the ALJ’s citation to the CoreTel-Verizon VA Order is misplaced.] 


In this same vein, we further agree with Verizon PA’s position, and the associated findings of the ALJ, that even if Core was permitted to charge Verizon PA for tandem trunk ports, multiplexing, entrance facilities, and dedicated transport, Core has charged the incorrect rates.  A fundamental question that arose during this proceeding is whether the TELRIC rates produced in the 2004 Verizon PA TELRIC Proceeding supersede those that are set forth in the ICA’s Pricing Appendix.  Turning again to the Pricing Appendix, we note that paragraph 2 of Footnote 1 states as follows (emphasis added):

As applied to wholesale discount rates, unbundled Network Elements or call transport and/or termination of Local Traffic purchased for the provision of Telephone Exchange Service or Exchange Access, the rates and charges set forth in [the Pricing Appendix] shall apply until such time as they are replaced by new rates as may be approved or allowed into effect by the Commission from time to time pursuant to FCC regulations, subject to a stay or other order issued by any court of competent jurisdiction.


We also note the following provisions of Part A, Section 1.3 of the ICA (emphasis added):

The rates and charges set forth in [Appendix 2] shall remain fixed for the term of this Agreement or until superseded by such rates (whether interim or permanent) as may be applied by the Commission

*	*	*

Any change or modification to any Tariff (including any Tariff filed after the Effective Date hereof) filed by either Party that materially and adversely impacts the provision or receipt of services hereunder or which materially and adversely alters the terms hereof shall only be effective against the other Party to the extent permitted by: (i) that Party’s written consent; or (ii) an affirmative order of the Commission.  Each Party shall file any required Tariff revisions, modifications or amendments in order to comply with Applicable Law and to continue performance of this Agreement in a lawful manner.


In light of these provisions, we are of the same opinion as the ALJ and Verizon PA that the relevant rates that appear in the Pricing Appendix in Section A.III.D for tandem trunk ports, Section A.II.C for multiplexing and entrance facilities, and Section A.II.A for dedicated transport were superseded by the rates produced in the 2004 Verizon PA TELRIC Proceeding.  In our view, the 2004 Compliance Order constitutes an affirmative order of the Commission, which replaced the rates listed in the Pricing Appendix with new lower TELRIC rates, as contemplated in Footnote 1.  We find that this underscores the self‑executing nature of Footnote 1.

We also find that it was the 2004 Compliance Order and the related Commission Orders in the 2004 Verizon PA TELRIC Proceeding, and not the associated revisions that Verizon PA filed to its Tariff No. 216, that produced these rates.  For example, in the Final Opinion and Order entered December 11, 2003 (December 2003 Order), we explained that we opened the 2004 Verizon PA TELRIC Proceeding in August of 2001 to consider whether Verizon PA’s existing, tariffed rates for UNEs continued to be just and reasonable in accordance with both 66 Pa. C.S. § 1301 and 47 U.S.C. § 251-252.  In our summary of disposition in this order, we stated that “we shall establish final rates for UNEs in this proceeding” and that “[w]e shall direct Verizon PA to file a tariff or tariff supplement with supporting data and documentation, which will revise its Tariff Pa. P.U.C. No. 216 . . . which conforms to, the inputs and directives contained in this Final Opinion and Order.”  December 2003 Order at 1, 14.  Subsequently, in our 2004 Compliance Order, we stated that “we shall approve tariff revisions for [Verizon PA’s] UNE rates which conform to, and are consistent with the attached schedule of rates appended to this Order on Compliance as Appendices  A and B.”  We also directed Verizon PA to file a tariff supplement implementing rates according to the schedules attached in the 2004 Compliance Order, to be effective on sixty days’ notice.  2004 Compliance Order at 25-26.  Moreover, we find Verizon PA’s argument compelling that if its rates were not superseded, it could have continued to charge all CLECs that had the same fairly common pricing structure the largely higher TELRIC rates that were in effect prior to the 2004 Verizon PA TELRIC Proceeding.  We note that Core has not offered any evidence to challenge Verizon PA’s statement that it has not continued to bill these other CLECs at the higher, superseded rates.  Additionally, with respect to tandem trunk ports, we agree with Verizon PA that by issuing bills to Verizon PA at the lower rate of $71.48 for a period of time, Core acknowledged that this was the rate currently in effect.[footnoteRef:19]  Further, with respect to entrance facilities and dedicated transport, we find that Core has failed to successfully rebut Verizon PA’s assertion that it has misapplied the rates at issue. [19: 		On review of the documents related to the 2001 Cost Study that was part of the 2004 Verizon PA TELRIC Proceeding, we likewise find that Verizon PA has successfully demonstrated that its tandem trunk port costs are subsumed in its composite reciprocal compensation rate.  Tr. at 112-121; Core Exh P; Core Cross Exh. No. 5.  Further, our review of the ICA supports Verizon PA’s assertion that in addition to being a component of its reciprocal compensation rate, certain switching elements are provided as a UNE on a stand-alone basis.  See ICA at Attachment III.  Therefore, we find persuasive Verizon PA’s assertion that it was necessary to exclude trunk port costs when modeling the costs of certain switching rates when arriving at a stand-alone rate for those particular UNEs.] 


For all of the above reasons, Core’s Exception Nos. 2 through 5 are denied.

E. 	Whether the ICA’s “Altoona Amendment” bars Core from billing Verizon PA for facilities in the Altoona LATA (Core Exception No. 6)

1.	Positions of the Parties

Verizon PA noted that as of August 2014, it had received bills from Core totaling $933,028.53 for facilities charges in LATA 230, i.e. the Altoona LATA.  However, Verizon PA avowed that Amendment No. 1 to the Parties’ ICA (Altoona Amendment), which became effective January 10, 2003,[footnoteRef:20] prohibits Core from billing Verizon PA for any facilities charges associated with the Altoona LATA.  Verizon PA M.B. at 31-32.  According to Verizon PA, under the Altoona Amendment, Verizon PA agreed to enter into a special, non‑standard, interconnection arrangement with Core in this LATA, wherein portions of the existing OC-12 loop fiber optic system situated between Verizon PA’s Central Office and Core’s switch in a building located at 1215 16th Street in Altoona would be utilized.  Verizon PA contended that Core, in return, agreed that Verizon PA would not be responsible for any payment, performance metrics reporting, penalty, incentive, or similar obligations related to this arrangement.  Id. at 32 (citing Altoona Amendment at ¶1(a)).  Additionally, Verizon PA submitted that pursuant to Paragraph 1(d) of the Altoona Amendment, Core may not assess any charges on Verizon PA for the transport of traffic delivered by Verizon PA over the OC‑12 loop fiber optic system to Core’s point of presence (POP).  Verizon PA took the position that the term “transport,” as used in this section of the Altoona Amendment, encompasses both the tandem trunk port and multiplexing charges that Core has attempted to bill it.  Verizon PA reasoned that the term is not capitalized as “Transport,” which might carry a more specific meaning.  Verizon PA M.B. at 32.   [20: 		See Joint Petition for the Approval of Amendment No. 1 to the Interconnection Agreement Between Verizon Pennsylvania Inc. and Core Communications, Inc. under Section 252(e) of the Telecommunications Act of 1996, Docket No. A‑310922F7000 (Order entered July 1, 2003).] 


In Response, Core claimed that the Altoona Amendment does not bar it from having billed Verizon PA for facilities charges in the Altoona LATA.  Core submitted that with respect to the Altoona LATA, it only billed Verizon PA for tandem trunk ports and multiplexing.  According to Core, neither of these elements are technically classified as “transport,” as this term is used in Paragraph 1(d) of the Altoona Amendment.  Additionally, Core argued that the Altoona Amendment is specifically conditioned on Core’s switch being located at 1215 16th Street in Altoona.  In this regard, Core noted that in 2007, it moved its switch to 1315 13th Street in Altoona.  Core asserted that it installed and now maintains aerial cabling between and connecting the old switch location, where Verizon PA’s multiplexer remains, to the new location of Core’s switch.  As such, Core asserted that the terms of the Altoona Amendment are no longer applicable, and that Verizon PA is obligated to pay Core for facilities charges incurred in the Altoona LATA.  Core M.B. at 25-26.

Verizon PA rejoined that Core never sought to execute a subsequent amendment to the ICA to revise the location of the switch outlined in Paragraph 1(a) of the Altoona Amendment.  In Verizon PA’s view, Core’s unilateral relocation of its switch in Altoona made Verizon PA’s compliance with the provisions of the Altoona Amendment impossible, thereby absolving Verizon PA from doing so.  Verizon PA M.B. at 33-34; Verizon PA R.B. at 25-26.

Core rebutted that there is no actual or implied requirement that Core keep its switch at 1215 16th Street.  In Core’s view, the Altoona Amendment simply memorialized that this was the location of the switch at the time the Altoona Amendment was executed in 2003.  Core R.B. at 15.

2.	ALJ Recommendation

The ALJ denied Core’s claim for payment of the facilities charges it billed to Verizon PA pertaining to the Parties’ interconnection in the Altoona LATA.  In making this ruling, the ALJ paraphrased Verizon PA’s testimony that its accommodation of Core’s request for special interconnection arrangements in the Altoona LATA was conditioned upon Core’s agreement that Verizon PA would not be subject to any payment obligations.  The ALJ also emphasized Verizon PA’s citation to Paragraph 1(d) of the Altoona Amendment, finding that under this provision, Core may not assess any charges upon Verizon PA for the transport of traffic delivered by Verizon PA over the OC-12 fiber optic system to Core’s POP.  The ALJ agreed with Verizon PA that the term “transport,” as used in Paragraph 1(d) encompasses both trunk ports and multiplexing.  Additionally, the ALJ concurred with the position of Verizon PA that Core was required to execute a subsequent amendment to the ICA to revise the location of its switch but failed to do so, thereby absolving Verizon PA from complying with the provisions involving connections to a switch that Core unilaterally relocated.  I.D. at 47-48. 

3.	Core’s Exceptions

Core submits that contrary to the ALJ’s ruling, its bills to Verizon PA for facilities charges in the Altoona LATA are valid.  Core takes issue with the ALJ’s interpretation of Paragraph 1(d) of the Altoona Amendment and the use of the term “transport” therein.  Core emphasizes that although this provision definitively bars Core from levying any charges for entrance facilities or dedicated transport, the only facilities charges related to the Altoona LATA are for trunk ports and multiplexing.  Core restates its position that neither of these charges are technically considered “transport” as the term is used in Paragraph 1(d) of the Altoona Amendment.  Instead, Core submits that each of these elements are separate and independent items listed in the ICA’s Pricing Appendix and can be billed in conjunction with or independent from transport.  Core Exc. at 19-20.  

Core also finds fault with the ALJ’s ruling that Verizon PA is absolved from complying with the terms of the Altoona Amendment because Core never sought to execute an additional amendment to the ICA to revise the switch location that is stated in Paragraph 1(a) of the Altoona Amendment.  Core reiterates its position that nothing in the Altoona Amendment mandates that Core is to keep its switch in the same location.  Core reasons that the Altoona Amendment simply states that at the time the Amendment was executed, Core’s switch was located at 1215 16th Street in Altoona.  Core maintains that no additional amendment is necessary to change this location.  Core further reasons that if it is true that Core’s relocation of its Altoona switch voided the Altoona Amendment, there can be no basis for Verizon PA to argue that the Altoona Amendment applies in order to preclude Core from charging for facilities.  Finally, Core points out that while Verizon PA argues that an ICA amendment is necessary with respect to the location of Core’s switch, Verizon PA also claims, supra, that no amendment to the ICA is necessary with regard to the prices listed in the ICA’s Pricing Appendix.  Core Exc. at 20-21.

4.	Verizon PA’s Reply Exceptions

Verizon PA opines that the ALJ correctly rejected Core’s claims for facilities charges related to the Altoona LATA based not only on the plain language of the Altoona Amendment, but also on her broader finding, discussed, supra, that the ICA prohibits Core from billing Verizon PA for tandem trunk ports or multiplexing in any LATA at issue in this proceeding.  Verizon PA reasons that the ALJ explained in detail why Paragraphs 1(a) and 1(d) of the Altoona Amendment, combined with Core’s failure to seek to further amend the ICA when it changed the location of its Altoona switch, invalidate Core’s attempt to bill Verizon PA for facilities charges in the Altoona LATA.  In this regard, Verizon PA notes the ALJ’s citation to Paragraph 1(a) of the Altoona Amendment, and restates its position that Core has agreed at Verizon PA’s request that “Verizon [PA] is not responsible for any . . . payment . . . or similar obligations in connection with such arrangements.”  Similarly, Verizon PA argues that Paragraph 1(d) of the Altoona Amendment reinforces the broad prohibition set forth in Paragraph 1(a), which bars Core from billing Verizon PA anything in conjunction with the special arrangements provided to Core in Altoona, by confirming that Core’s prohibition against billing Verizon PA in this LATA extends to transport.  Verizon PA reiterates its position that the term “transport” encompasses both the tandem trunk port and multiplexing charges Core has attempted to bill it.  Verizon PA contends that “transport” is not defined in the Altoona Amendment, which instead uses the broadest possible language to preclude charges levied in connection with such facilities.  Verizon PA further submits that Core’s argument that tandem trunk ports and multiplexing are “technically not transport” is ultimately not relevant because Paragraph 1(a) of the Altoona amendment bars Core from levying any charges upon Verizon PA in the Altoona LATA.  Verizon PA R. Exc. at 22-23, n.59. 

Verizon PA also refutes Core’s argument that Verizon PA has taken inconsistent positions regarding whether a written amendment is required to modify the terms of the ICA.  Namely, Verizon PA explains that Core raises this contention in light of Verizon PA’s position, supra, regarding the incorporation of the rates produced in the 2004 Verizon PA TELRIC Proceeding into the ICA’s Pricing Appendix via Footnote 1 therein.  Verizon PA emphasizes that it does not assert that the ICA may be amended without written agreement, but that instead no amendment to the ICA was necessary to incorporate new TELRIC rates because Footnote 1 is self-executing.  In contrast, Verizon PA submits that with regard to the Altoona Amendment, the ALJ correctly found that because Core unilaterally changed the location of its Altoona switch without seeking to amend the ICA to account for the switch’s new location, Verizon PA could not be found to be in violation of an obligation to maintain connections to a non-existent Core switch at the former switch location, nor could Core begin to charge Verizon PA for facilities in this LATA.  Verizon PA R. Exc. at 24.

5.	Disposition

We have previously determined in this Opinion and Order that because Verizon PA has self-provisioned the physical telecommunications facilities in each of the LATAs in which the Parties interconnect, Core is barred from billing Verizon PA for such facilities.  Additionally, we have concluded that Core is limited under the ICA to billing Verizon PA solely for reciprocal compensation.  Nonetheless, we shall address the merits of Core’s Exceptions as they specifically relate to the ALJ’s findings regarding the ICA’s Altoona Amendment.  

In the record developed in this proceeding, each Party cites to Paragraph 1(d) of the Altoona Amendment, which states, in pertinent part, as follows:

Notwithstanding any other provision of this Amendment (or otherwise) and, for the avoidance of any doubt, Core may not assess any charge(s) upon Verizon [PA] for the transport of traffic delivered by Verizon [PA] over the OC-12 loop fiber optic system to Core’s POP (or for the transport of traffic delivered by Core over the OC-12 loop fiber optic system)


As noted above, in its Exceptions, Core submits that while this clause would clearly bar Core from levying charges for entrance facilities or dedicated transport, Core only billed Verizon PA for trunk ports and multiplexing in the Altoona LATA.  Core opines that neither of these charges are classified as “transport” as this term is used in the above excerpt.  Conversely, Verizon PA asserts that “transport” is broadly defined to include any and all facilities used for the delivery of traffic by Verizon PA to Core.  Additionally, as Verizon PA points out, no definition for “transport” appears in the Altoona Amendment.  Therefore, we agree with Core’s position, in part, to the extent that we find the scope of the term “transport,” as used in Paragraph 1(d) of the Altoona Amendment, to be unclear.  Because of the ambiguity associated with this term, we shall not rely on Paragraph 1(d) of the Altoona Amendment in reaching a resolution to this issue.

On the other hand, we find that Paragraph 1(a) of the Altoona Amendment renders any ambiguity regarding the scope of the term “transport” in Paragraph 1(d) moot.  Specifically, Paragraph 1(a) of the Altoona Amendment states the following, in pertinent part (emphasis added):

Core and Verizon [PA] will implement initial interconnection trunking (for both Verizon [PA]-originated one-way traffic and Core-originated one-way traffic) in the Altoona LATA using those portions of the existing OC-12 loop fiber optic system, between Verizon [PA]’s Altoona central office and the building at 1215 16th Street, Altoona Pennsylvania, that are available as of the Effective Date of this Amendment (and that remain available as of the date(s), from time to time, that the Parties interconnect using such available facilities).  Verizon [PA]’s willingness to enter into the arrangements set forth in this Amendment are premised on a number of factors, including, without limitation, that (i) Core’s switch is located in such building at 1216 16th Street, Altoona, Pennsylvania, (ii) Verizon [PA] is not building any new loop fiber optic facilities in order to effect interconnection, as contemplated hereby and (iii) as further described herein, Core has agreed at Verizon PA’s request that Verizon PA is not responsible for any performance metrics reporting, payment, penalty, incentive, or similar obligations in connection with such arrangements.

In review of the above, we are not persuaded by Core’s contention that it is permitted to bill Verizon PA for facilities in the Altoona LATA.  We instead concur with both the ALJ and Verizon PA that the plain language of the Altoona Amendment, emphasized, supra, explicitly bars Core from levying any charges against Verizon PA in this LATA.

As is also outlined in the above excerpt of Paragraph 1(a), Verizon PA’s willingness to enter into the interconnection arrangement between the Parties in the Altoona LATA was specifically premised upon, inter alia¸ the understanding that Core’s switch would be located in the building at 1215 16th Street in Altoona, PA.  We note that both Parties have acknowledged this.  However, in its Main Briefs, Core appears to argue that because it changed the location of its switch, the terms of the Altoona Amendment are no longer valid, and that Verizon PA must now pay the charges Core seeks.  Further, in its Reply Briefs and its Exceptions, Core submits that the Altoona Amendment merely memorialized that 1215 16th Street was the location of Core’s switch at the time the Altoona Amendment was executed.  We find no merit in Core’s arguments.  Notably, the record indicates that although the Altoona Amendment became effective in January of 2003 and that Core did not change the location of its switch until 2007, Core did not begin issuing bills to Verizon PA for any facilities in the Altoona LATA until 2012.  We find that this underscores Verizon PA’s position that the Parties agreed to the Altoona Amendment on the basis that Core’s Altoona switch would be positioned at a concrete location.  Additionally, there is no dispute in the record that Core unilaterally moved its switch in 2007.  Because Core did not seek to further amend the ICA to account for the change in the location of its switch, we concur with both Verizon PA and ALJ Colwell that Core can neither claim that its charges to Verizon PA are now valid, nor can it claim that Verizon PA failed to comply with the terms of the Altoona Amendment.

Finally, we differentiate our finding that Core would need to seek to amend the ICA to account for the change in the location in its switch in Altoona from our finding elsewhere in this Opinion and Order that no amendment to the ICA was needed to account for the change in TELRIC rates.  As discussed in our combined disposition of Core’s Exception Nos. 2 through 5, supra, and as Verizon PA restates in its reply to Core’s Exception No. 6, Footnote 1 to the ICA’s Pricing Appendix automatically incorporated the updated TELRIC rates that stemmed from the 2004 Verizon PA TELRIC Proceeding.  In contrast, the specific terms of the Altoona Amendment contemplate that Core’s switch is located at 1215 16th Street in Altoona.  Therefore, to modify these terms, Core would need to seek to amend the ICA in accordance with Part A, Sections 36 and Section 39 of the ICA, which specifies that the terms and provisions of the ICA may be amended only when such an amendment is in writing, dated, and signed by both Parties.  Accordingly, we disagree with Core’s contention that Verizon PA has taken inconsistent positions regarding whether a written amendment is required to modify the ICA.

For the forgoing reasons, Core’s Exception No. 6 is denied.

V.	Conclusion

Based upon the record developed in this proceeding, we conclude that Core has failed to meet its burden of proving its claims against Verizon PA.  As such, we shall deny Core’s Exceptions and adopt ALJ Colwell’s Initial Decision, consistent with this Opinion and Order; THEREFORE,
[bookmark: _Toc343872774][bookmark: _Toc370818474]VI.	 Order


IT IS ORDERED:

		1.	That the Exceptions of Core Communications, Inc., filed on April 23, 2015, are denied.

		2.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on April 3,2015, is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Core Communications Inc. against Verizon Pennsylvania LLC at Docket No. C-2014-2406550 is dismissed, consistent with this Opinion and Order

		4.	That Core Communications, Inc. shall cease and desist from issuing unauthorized facilities bills to Verizon Pennsylvania, LLC, consistent with this Opinion and Order.

		5.	That the Secretary’s Bureau mark this case closed.
	

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 4, 2018

ORDER ENTERED:  October 4, 2018
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