
PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265


Public Meeting held October 4, 2018

Commissioners Present:

Gladys M. Brown, Chairman
[bookmark: _GoBack]Andrew G. Place, Vice Chairman, Statement, dissenting
Norman J. Kennard
David W. Sweet
John F. Coleman, Jr.


Mossette Mason						     		     C-2017-2613650

	v.

Philadelphia Gas Works  


OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mossette Mason (Complainant or Ms. Mason), filed on February 20, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on February 1, 2018.  Philadelphia Gas Works (PGW or Company) filed Replies to Exceptions on April 23, 2018.[footnoteRef:2]  For the reasons stated below, we will grant, in part, and deny, in part, the Complainant’s Exceptions and adopt the Initial Decision as modified, consistent with this Opinion and Order. [2: 	 	The Complainant filed Exceptions to the Initial Decision on February 20, 2018, but did not serve PGW until April 12, 2018.] 


History of the Proceeding

		On July 10, 2017, Ms. Mason filed a Formal Complaint (Complaint), alleging that she is unable to pay her gas bill and that she has a reliability, safety, or quality problem with her natural gas service.  The Complainant also contends that PGW was threatening or had shut off her utility service.  As relief, Ms. Mason requested a payment arrangement.[footnoteRef:3] [3: 	 	This matter is an appeal of a decision the Commission’s Bureau of Consumer Services issued on May 8, 2017, at Case No. 3523530.  ] 


		PGW filed an Answer to the Complaint on August 1, 2017, denying the material allegations of the Complaint.

		The hearing convened as scheduled on October 10, 2017.  The Complainant appeared pro se and testified on her own behalf and presented two exhibits which were entered into the record.  PGW was represented by counsel who presented the testimony of one witness and offered four exhibits which were entered into evidence.  The hearing resulted in a sixty-one-page transcript.  The record was closed upon receipt of the transcript on November 9, 2017.

		In the Initial Decision, issued February 1, 2018, ALJ Guhl dismissed the Complaint, in its entirety, on the basis that the Complainant failed to meet her burden of proof that she qualifies for a payment arrangement.

		As previously noted, the Complainant filed Exceptions on February 20, 2018.  PGW filed Replies to Exceptions on April 23, 2018.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

In the Initial Decision, the ALJ made twenty-three Findings of Fact and reached eleven Conclusions of Law.  I.D. at 3-5 and 11-13.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The ALJ addressed three issues in her Initial Decision:  (1) PGW’s termination of the Complainant’s service; (2) the Complainant’s account balance; and (3) the Complainant’s request for a payment arrangement.  First, the ALJ concluded that PGW was entitled to terminate service due to nonpayment under Section 1406(a) of the Code, 66 Pa. C.S. § 1406(a); thus, as discussed in more detail below, the ALJ denied the Complaint with respect to the termination of service.  I.D. at 7.

In further support of her first determination, the ALJ stated that under the Code, a public utility may notify a customer and terminate service provided to a customer for nonpayment of an undisputed delinquent account and/or failure to comply with the terms of a payment arrangement.  I.D. at 6 (citing 66 Pa. C.S § 1406(a)).  The ALJ provided the following history of events leading up to the termination of the Complainant’s service.  The ALJ explained that the Complainant previously had gas service with PGW in her name at 5625 Angora Terrace, Philadelphia, Pennsylvania (Angora Terrace) from May 9, 2012, to June 2, 2015, and the Complainant’s final balance for the Angora Terrace account was $3,317.65.  The Complainant then established gas service in her name with PGW at 5914 Spruce St., 2nd Floor, Philadelphia, Pennsylvania (Service Address) on June 2, 2015, and the Complainant contacted PGW to have her account transferred from Angora Terrace to the Service Address.  PGW transferred the Complainant’s balance from the Angora Terrace account to the Service Address account on June 9, 2015.  On May 1, 2017, PGW terminated the Complainant’s gas service at the Service Address due to nonpayment.  I.D. at 6 - 7 (citing Tr. at 34-36, PGW Exhs. 1and 2).

The ALJ noted that the Complainant did not dispute that she had failed to make a payment on her account with PGW since September 2013 and that she had defaulted on one Company-issued payment arrangement.  I.D. at 7 (citing Tr. at 38, PGW Exhs. 2and 3).  The ALJ stated that the record demonstrated that the Complainant was not making payments on her account at the Service Address or her prior address.  Therefore, the ALJ dismissed the Complaint with respect to the termination issue.

Second, the ALJ dismissed the Complaint regarding the transferred balance because she concluded that PGW properly transferred the unpaid balance from Angora Terrace to the new account, consistent with 52 Pa. Code § 56.16(b).  I.D. at 7-8.  The ALJ noted that the Complainant questioned the amount of the balance transferred from her prior address to the Service Address especially since she was evicted from the Angora Terrace address before the gas service was transferred to the Service Address.  The ALJ reasoned, however, that the Complainant was not able to present any documentation regarding her eviction from the Angora Terrace address, and she did not dispute that she resided at the Angora Terrace address.

Third, with regard to the Complainant’s request for a payment arrangement, the ALJ initially cited Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), that prohibits the Commission from establishing a payment arrangement on any outstanding Customer Assistance Program (CAP) arrears.  The ALJ found that $4,124.21 of the Complainant’s current total outstanding balance was comprised of CAP arrears.  Thus, the ALJ concluded that the Commission cannot grant the Complainant a payment arrangement on that amount.  I.D. at 9.  The ALJ also found that $7,172.25 of the Complainant’s current total outstanding balance was comprised of non-CAP arrears for which the Commission is legally authorized to exercise its discretion to issue a payment arrangement.

In determining whether the Complainant would qualify for a payment arrangement, the ALJ went into a detailed calculation of the Complainant’s qualified monthly income.  The ALJ noted that the Complainant’s household consists of two individuals – the Complainant and her 23-year-old daughter.  The Complainant receives $760.00 per month in Social Security Disability benefits and $86 in Monthly Supplemental Nutrition Assistance Program (SNAP).  Her daughter receives $733.00 in Supplemental Security Income benefits and $6 per month from the Department of Human Services.  The ALJ calculated the Complainant’s monthly income as follows:  $760 + $86 + $733 + $6  = $1,585.  The Complainant’s current household income of $1,585 per month is 116% of the Federal Poverty guidelines.  I.D. at 10 (citing Tr. at 15-17).

The ALJ explained that under the right circumstances, the Complainant would qualify for a payment arrangement of five years on the balance of $7,172.25.  However, in the instant case, the ALJ noted that the Complainant had defaulted on one Company-issued payment arrangement and had not made any payments on her account since September 2013.  Considering these factors, the ALJ denied the Complainant’s request for a payment arrangement.  I.D. at 10.

Exceptions and Replies

		In her first Exception, the Complainant states that “[t]he ALJ erred in finding that ‘the last payment the Complainant made to her account was September 20, 2013.’”  Exc. at 1 (citing Finding of Fact No. 16).  The Complainant avers that payments were made on six occasions after September 20, 2013.  The Complainant states that the ALJ’s Finding of Fact is incorrect and PGW’s Hearing Exhibit 2 confirms that payments were made on the following dates:  October 29, 2014 ($269.59); October 28, 2015 ($68.31); October 28, 2015 ($202.44); July 6, 2016 ($65.00); October 19, 2016 ($200); October 19, 2016 ($50).  The Complainant notes that the ALJ’s decision to deny a payment arrangement specifically relies on this finding and the ALJ’s reasoning relies on this mistake in concluding that the Complainant did not make good faith efforts to pay her utility bills.  The Complainant reasons that because the ALJ’s finding was erroneous and contradicted by the record, the ALJ’s determination must be reversed.  Exc. at 1.

		In reply, PGW provides that the Complainant’s argument fails because the record shows that the payments the Complainant is referring to are actually Crisis Assistance (Crisis) and Low-Income Heat Energy Assistance Program (LIHEAP) grants that were credited to her bill and not payments made by her in an effort to pay down her utility bill.  PGW explains that even if the Complainant had made each of the payments she references, her argument fails because the record would still support the ALJ’s finding that the Complainant made no good faith effort to pay her utility bill.  PGW explains further that between July 10, 2014, and October 3, 2017, only six payments were made over the course of thirty-nine months.  PGW R. Exc. at 2-3.

		In the second Exception, the Complainant avers that “[t]he ALJ erred by including SNAP benefits as income.”  Exc. at 2 (citing Finding of Fact No. 15).  The Complainant states that Finding of Fact No. 15 erroneously includes the Complainant’s SNAP benefits in the calculation of her monthly income.  The Complainant avers that the amount of income available to pay her PGW bills is an important part of the analysis the Commission should consider in assessing her right to a payment arrangement.  Exc. at 2.

		PGW disagrees with the Complainant.  PGW states that the Complainant’s income is not an important factor in assessing her right to a payment arrangement; it is only a factor used to determine the length of a payback period should a payment arrangement be granted.  PGW explains that the ALJ’s inclusion of SNAP benefits in the Complainant’s income is a harmless error because the Complainant is a Level 1 customer regardless of the inclusion of SNAP benefits.  PGW R. Exc. at 3.

Disposition

		The Complainant contends in her first Exception that she has made payments on her account after September 2013.  We note that the payments made after September 2013 on the Complainant’s account were Crisis and LIHEAP grants made on the Complainant’s behalf by others and not payments made directly by the Complainant.  Had these payments been made by the Complainant, rather than grants funded by other sources, we still would not view six payments over a period of thirty-nine months as a “a good faith effort” to make payments on an account.  Accordingly, the Complainant’s first Exception is denied.

		Regarding the Complainant’s second Exception, we note that the ALJ incorrectly included SNAP amounts in the Complainant’s income.  Section 2017(b) of the Federal regulations, U.S.C. § 2017(b), addresses federal benefits such as SNAP as an excluded from income for state and federal assistance programs:

The value of benefits that may be provided under this chapter shall not be considered income or resources for any purpose under any Federal, State, or local laws. Including, but not limited to, laws relating to taxation, welfare, and public assistance programs, and not participating State or political subdivision thereof shall decrease any assistance otherwise provided an individual or individuals because of the receptor of benefits under this chapter.


U.S.C. § 2017(b).  Furthermore, Section 62.2 of our Regulations, 52 Pa. Code § 62.2, defines a low-income customer and expressly excludes noncash benefits such as food stamps from the household gross income calculation, as follows:

Low-income customer – A residential utility customer whose gross household income is at or below 150% of the Federal poverty guidelines.  Gross household income does not include the value of food stamps or other noncash income.


52 Pa. Code 62.2 (emphasis added).

		Accordingly, SNAP benefits should not be considered part of the Complainant’s qualifying monthly income for payment arrangement purposes.  Therefore, we shall modify the ALJ’s Finding of Fact No. 15 such that the Complainant’s qualifying income should be $1,499 rather than $1,585.  For this reason, the Complainant’s second Exception is granted.  Nevertheless, the removal of the SNAP amount from Complainant’s income does not affect the Complainant’s status as a Level 1 customer.

		Upon our review and consideration of the record evidence, we agree with the ALJ that the Complainant is not entitled to a Commission-issued payment arrangement for the non-CAP portion of her arrearages.  While we do not have the authority to establish a payment arrangement on the CAP portion of the Complainant’s arrearages, we may grant a payment arrangement addressing the Complainant’s non-CAP arrearages.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requests for Commission-issued payment arrangements.  This law provides strict guidelines that we must follow in handling customer complaints.  Under Chapter 14, we may grant one payment arrangement and the Act dictates its terms.  66 Pa. C.S. § 1405(b).

		The Complainant previously received one company-issued payment agreement that she defaulted on in 2012, Tr. at 39, and has not made a payment on her account with PGW since September 2013.  Tr. at 38.  Furthermore, we agree with the Company that the record reflects that the six payments made on the account from October 29, 2014, through October 19, 2016, were payments from Crisis and LIHEAP grants and not from the Complainant, and thus, her payment record does not qualify as a good-faith effort.  PGW Exh. 2.

		In making her decision to deny a payment arrangement for the Complainant’s non-CAP arrearages based on the Complainant’s poor payment history, the ALJ properly relied on George Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 (Opinion and Order entered December 6, 2007) (Crawford) which stands for the proposition that the Commission can exercise its discretion to issue payment arrangements only on behalf of customers who have demonstrated some evidence of good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  The ALJ also properly relied on Dorsey[footnoteRef:4] where the Commission declined to issue a payment arrangement because of the complainant’s poor payment history and an inability to keep prior payment arrangements with PGW.  Dorsey at 4-5.  Accordingly, we agree with the ALJ’s decision to deny the Complainant a Commission-issued payment arrangement. [4: 	 	Kisha Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679 (Order entered November 22, 2013) (Dorsey)] 


Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we shall modify the ALJ’s Initial Decision to correct Finding of Fact No. 15 but also find that the ALJ’s Initial Decision is sound with regard to disallowing a Commission-issued payment arrangement to the Complainant because the Complainant failed to carry her burden of proof.  Accordingly, we shall grant, in limited part, the Complainant’s Exceptions regarding the inclusion of SNAP benefits in her income calculation, deny the Complainant’s remaining Exception and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Mossette Mason on February 9, 2018, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Marta Guhl, issued on February 1, 2018, is adopted as modified, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Mossette Mason against Philadelphia Gas Works at Docket No. C-2017-2613650 is dismissed.

4. That the proceeding at Docket No. C-2017-2613650 be marked closed.

[image: ]							BY THE COMMISSION,	




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 4, 2018

ORDER ENTERED:  October 4, 2018
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