BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Teresa Pizzonia	:
		:	
	v.	:	C-2018-3003607
		:	
Duquesne Light Company	:



INTERIM ORDER


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING

On July 25, 2018, Teresa Pizzonia (Ms. Pizzonia or Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne Light or Respondent).  Complainant alleged Duquesne Light’s charges are incorrect and the payment plan is too high.  Complainant requested the Commission order Duquesne Light to give her an affordable payment plan and review her charges to ensure she has not been overcharged.    

On August 14, 2018, Duquesne Light filed its Answer and New Matter.  Duquesne Light acknowledged it issued two payment arrangements to Complainant:  on September 27, 2017 and beginning in June 2018.  Respondent generally denied Complainant’s allegations and averred the service address includes a business on the first floor with two residential units on the second floor.  Duquesne Light contended it appropriately bills the service address as “commercial” instead of “residential” consistent with Tariff Rule No. 41 of its tariff at Supplement No. 175 to Electric Tariff, Pa. P.U.C. No. M-2018-2641242.  In New Matter, Duquesne Light contended the ratepayer of record is a business, Door to Door Dry Cleaning, which is a registered business entity.  Duquesne Light averred Complainant must be represented by an attorney pursuant to 52 Pa.Code §§ 1.21 and 1.22, which it is not.  Accordingly, Respondent asked the Commission to dismiss the complaint, or at least require Complainant to obtain the services of an attorney by a date certain prior to the hearing.  

On September 20, 2018, the Office of Administrative Law Judge issued a Call-In Telephone Hearing Notice scheduling an Initial Call-In Telephonic Hearing for Thursday, November 1, 2018 at 10:00 on the Commission’s conference bridge telephone number.

On September 24, 2018, Duquesne Light filed a Motion for Judgment on the Pleadings, with a Notice to Plead, pursuant to 52 Pa.Code § 5.103.  Duquesne Light reiterated its claim from the Answer and New Matter that Complainant is a business that is not represented by an attorney.  Respondent also indicated Complainant never filed a respond to the New Matter and, pursuant to 52 Pa.Code § 5.63(b), Complainant’s failure to file a timely reply to the New Matter permits the Commission to deem the allegations in the New Matter as admitted.  Duquesne Light asked that the pleadings be closed in the case and that the Motion for Judgment on the Pleadings be granted by dismissing the formal complaint with prejudice.

Duquesne Light’s Motion for Judgment on the Pleadings is ready for decision.  

DISCUSSION
		
The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.  66 Pa.C.S.A. § 501(a).  

As the participant seeking an order from the Commission, Ms. Pizzonia bears the burden of proof, pursuant to the provisions of 66 Pa.C.S.A. § 332(a).  The degree of proof that Ms. Pizzonia must meet to establish her case before the Commission is preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  The phrase “preponderance of the evidence” 
means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se‑Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).

Judgment on the Pleadings

		The regulations, at 52 Pa.Code § 5.102, permit Duquesne Light to move for judgment on the pleadings after the pleadings close and if the motion will not delay the conduct of a hearing.  Duquesne Light filed its Motion on September 24, 2018 and the initial telephonic hearing is scheduled for November 1, 2018.  

A presiding officer may grant a motion for judgment on the pleadings, if “the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”[footnoteRef:1]  A presiding officer may grant a request for a judgment on the pleadings in part if “there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.”[footnoteRef:2] [1:  	See 52 Pa.Code § 5.102(d)(1).
]  [2:  	See 52 Pa.Code § 5.102(d)(2).] 


The formal complaint alleges Duquesne Light’s charges are incorrect and the payment plan is too high.  Complainant requested the Commission order Duquesne Light to give her an affordable payment plan and review her charges to ensure she has not been overcharged.

Duquesne Light argues the service address includes a business on the first floor with two residential units on the second floor and as a business, Complainant must retain an attorney to represent the business.  Duquesne Light contended it appropriately bills the service address as “commercial” instead of “residential” consistent with Tariff Rule No. 41 of its tariff at Supplement No. 175 to Electric Tariff, Pa. P.U.C. No. M-2018-2641242.  In New Matter, Duquesne Light contended the ratepayer of record is a business, Door to Door Dry Cleaning, which is a registered business entity.  Duquesne Light averred Complainant must be represented by an attorney pursuant to 52 Pa.Code §§ 1.21 and 1.22, which it is not.  Accordingly, Respondent asked the Commission to dismiss the complaint, or at least require Complainant to obtain the services of an attorney by a date certain prior to the hearing.  

Pursuant to 52 Pa.Code § 5.483 and 66 Pa.C.S.A. § 331(d) and §332, the presiding officer has various powers to preside over the taking of evidence and to regulate the course of proceedings, including the receipt of evidence.  

I agree with Duquesne Light’s interpretation that as a business Complainant must be represented by an attorney.  I disagree that a decision can be rendered on the basis of the pleadings.  I agree with Duquesne Light’s initial request (in the Answer and New Matter) that a date certain should be provided to Complainant by which time she must obtain the services of an attorney or the formal complaint will be dismissed against her.  There is sufficient time in which she can retain an attorney before the November 1, 2018 initial telephonic hearing.

THEREFORE, 

IT IS ORDERED: 

1.	That Complainant, Teresa Pizzonia, shall retain the services of an attorney, who is licensed to practice in Pennsylvania, on behalf of the ratepayer, Door to Door Dry Cleaning.  
   
		2.	That, on or before Friday, October 26, 2018, Complainant’s attorney shall file a Notice of Appearance with the Secretary’s Bureau, Pennsylvania Public Utility Commission, 400 North Street, Commonwealth Keystone Building, 2nd Floor, Harrisburg, Pennsylvania 17120, and provide a copy of the same to the presiding officer and opposing counsel.


[bookmark: _GoBack]		3.	That if Complainant fails to retain the services of an attorney on or before October 26, 2018, this formal complaint may be dismissed.
  



Date:  October 17, 2018						/s/				
							Katrina L. Dunderdale
							Administrative Law Judge
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