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PHILADELPHIA GAS WORKS
A 800 West Montgomery Avenue ¢ Philadelphia, PA 19122

Graciela Christlieb, Senior Attorney
Legal Department

Direct Dial: 215-684-6164

FAX: 215-684-6798

E-mail: graciela.christlieb@pgworks.com

October 18, 2018

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Re: Eichanan and Esther Abergel v. PGW, Docket No. C-2018-3003563

Dear Secretary Chiavetta:

Pursuant to 52 Pa. Code §5.535, the Philadelphia Gas Works hereby files its Reply
to the Complainant’'s Exceptions to the Initial Decision issued September 25, 2018.

If additional information is required, please do not hesitate to contact the
undersigned. Thank you for your assistance in the matter.

Sincerely,

cc: Elchanan and Esther Abergel
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Elchanan and Esther Abergel :
V. Docket No. C-2018-3003563
Philadelphia Gas Works : |

PHILADELPHIA GAS WORKS’
REPLY TO COMPLAINANT’S EXCEPTIONS

Pursuant to 52 Pa. Code §5.535, the Philadelphia Gas Works, (“PGW”) hereby files its
reply to the Complainants’ exceptions to the initial decision issued September 25, 2018, in the

above referenced matter.

L INTRODUCTION

On July 6, 2018, the Complainants, Elchanan and Esther Abergel, filed a complaint with
the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PGW. The
complaint alleges that there are incorrect charges on their bill. The complaint goes on to state
that “There was already a hearing, but after the decision was made by the ALJ, PGW filed an
exception but never informed us in mail or phone call so we could not respond.” The complaint
includes a document prepared by the Complainants. This document outlines the basis of the
complaint and asserts that PGW filed exceptions to the decision referenced in the complaint, but
had not informed the Complainants that it had done so. The complaint also includes a copy of
the Commission’s Opinion and Order dated May 22, 2018 at F-2016-2547528.

The Opinion and Order indicates that the Respondent filed exceptions to the initial
decision but that no reply exceptions had been filed. The Opinion and Order reversed the initial
decision and dismissed the Complainants’ complaint at F-2016-2547528.

On August 7, 2018, Graciela Christlieb, Esquire, counsel for PGW, filed an answer to the
instant complaint wherein PGW denies that there are incorrect charges on the Complainants’ bill
and asserts that the Complainants are attempting to relitigate issues and claims that were
previously raised and fully resolved in the proceeding at F-2016-2547528.

The answer goes on to state that PGW served a copy of its exceptions to the initial
decision at F-2016-2547528 on the Complainants via Federal Express. The Federal Express

receipts and tracking information indicate that the exceptions were delivered to the



Complainants. PGW attached copies of the Federal Express receipts and tracking information
to the answer. The answer asks the Commission to dismiss the complaint.

Additionally, on August 7, 2018, PGW filed a motion for judgment on the pleadings.

The motion for judgment on the pleadings contends that the Commission should dismiss the
complaint because it raises the same issues and claims raised in the complaint at F-2016-
2547528. The motion for judgment on the pleadings asks the Commission to dismiss the
complaint.

The instant case was assigned to Judge David A. Salapa as motion judge. The
Complainants did not file an answer to the motion for judgement on the pleadings.

On September 25, 2018, Judge Salapa issued his initial decision in the above captioned
matter. The initial decision grants PGW’s motion for judgement on the pleadings under the
doctrine of res judicata and dismisses the complaint with prejudice.

The Complainants filed exceptions to the initial decision on October 14, 2018. This
timely reply follows.

II. PGW’S REPLY

The Complainants’ exceptions fail to address any error in fact or law contained in the
initial decision refuting the conclusion that the complaint in this case is barred by res judicata
because there is identity of issues, identity of causes of action, identity of persons and parties to
the action, and identity of the quality and capacity of the parties suing or sued between the
proceeding docketed at F-2016-2547528 and the instant complaint.

Exceptions

The Complainant’s exceptions are simply a reiteration of the arguments raised in the
complaint with the addition of the argument that, while PGW has proof that it sent them a
package (on the same day as it filed its exceptions) and that they received it, there is no proof
that the package they received from PGW contained a copy of the exceptions.



PGW’s Reply

The exceptions fail to demonstrate that the initial decision is unsupported by substantial
evidence. The record of this matter clearly indicates that the Complainants received the
exceptions filed by PGW at F-2016-2547528, but failed to file reply exceptions just as it shows
that they failed to file an answer to PGW’s motion for judgement on the pleadings in the instant
matter.

In their exceptions, the Complainants acknowledge that they received a package from
PGW. The Complainants’ argument that PGW sent them a package, which they received, but
that did not contain a copy of the exceptions is on par with the specious arguments they made
during the proceedings at F-2016-2547528, which ultimately led to the Commission reversing
the initial decision on the basis of credibility.

The exceptions rely solely on illogical assertions without any reasoned explanation. The
Complainants argue that the package they received from PGW did not contain a copy of the
exceptions without saying anything about what the package did contain. The Complainants
further argue that they are diligent and so invested in the outcome of their case that “it only
makes sense” that, had they received a copy of PGW’s exceptions, they would have filed a reply.
However, the Federal Express packaging slip on the package the Complainants received from
PGW lists the sender as Graciela Christlieb; an individual known to the Complainants as the
attorney representing PGW in the matter at F-2016-2547528; Ms. Christlieb filed the answer to
the complaint and represented PGW at two evidentiary hearings where Elchanan Abergel was
present. Also, Ms. Christlieb’s name appears as the attorney of record on every Hearing Notice
issued by the PUC and every order issued by the presiding officer in that case. Yet, the
Complainants fail to explain why, if they received a package from PGW bearing the name and
telephone number of the PGW attorney that they know is handling the case and that was mailed
to them during the period of time outlined by the Secretarial Letter as the window for filing

exceptions, they did not call PGW if there was an issue with the contents of the package.

III. CONCLUSION

For the reasons stated above, the PGW requests that the Commission deny the

Complainants’ exceptions and adopt the initial decision issued September 25, 2018 as written.



October 18, 2018

Respectfully

Graciela C. Christlieb, Esq.
Philadelphia Gas Works
800 W. Montgomery Avenue
Philadelphia, PA 19122
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT I HAVE THIS DAY SERVED A TRUE COPY OF THE
FOREGOING DOCUMENT UPON THE PARTICIPANTS LISTED BELOW, IN
ACCORDANCE WITH THE REQUIREMENTS OF 52 PA CODE §1.54 (RELATING TO

SERVICE BY A PARTICIPANT).

Service List:

For Complainants:

Elchanan and Esther Abergel
1828 Griffith Street.
Philadelphia, PA 19111

October 18, 2018

, . 0, ESq
Philadelphia Gas Works
800 W. Montgomery Avenue
Philadelphia, PA 19122
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