BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nessa Williams					:
							:
	v.						:		C-2018-3004478
							:
Philadelphia Gas Works				:



ORDER SUSTAINING PRELIMINARY OBJECTIONS IN PART 


On September 5, 2018, Nessa Williams (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  The complaint alleges that the Respondent shut off the Complainant’s gas service approximately two months ago.  

In addition, the complaint asserts that the amount transferred to the Complainant’s account from her mother’s account is unfair.  The complaint contends that when the Complainant established service in her name, the Respondent transferred a balance of $3,000.00 from her mother’s account to her account.

According to the complaint, the Complainant moved from her mother’s house in 1997 and did not return until 2000.  The Complainant’s mother passed away in 2006 and the Respondent transferred the balance for her mother’s account to the Complainant’s account.  The complaint asserts that it is unfair that the Complainant be responsible for a bill that is now twenty years old.  The complaint requests that the Commission direct the Respondent to reduce the amount that the Complainant owes on her account. 

The Respondent filed an answer with new matter as well as preliminary objections on September 27, 2018.  The answer admits that the Respondent provided natural gas service to the Complainant but that it terminated service to the Complainant.

The new matter states that on August 23, 2006, the Complainant filed a complaint at C-20066839 concerning her service at a prior address.  On August 28, 2006, the Complainant transferred service at the prior address from her mother’s name to her name.  On August 31, 2006, the Respondent transferred an outstanding balance in the amount of $4,136.49 to the Complainant’s account from her mother’s account.

According to the complaint, on October 9, 2006, the Complainant and the Respondent settled the complaint at C-20066839.  As part of that settlement, the Complainant acknowledged responsibility for the balance transferred to her account from her mother’s account.  On October 12, 2006, the Respondent filed a certificate of satisfaction for the complaint at C-20066839.  The Complainant did not file an objection to the certificate of satisfaction.

The new mater alleges that the statute of limitations at 66 Pa.C.S. § 3314 provides that no action for recovery of penalties or forfeitures or any prosecution may be maintained unless brought within three years from the date that the liability arose.  The answer with new matter requests that the Commission dismiss the Complainant’s complaint.    

		The preliminary objections reiterate the assertions in the new matter concerning the complaint at C-20066839 and allege that the Complainant’s complaint raises claims barred by the statute of limitations.  The preliminary objections request that the Commission sustain the Respondent’s preliminary objections and dismiss the complaint for lack of jurisdiction.  
 
By notice dated November 1, 2018, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this order, the Complainant has not filed a response to either the Respondent’s new matter or its preliminary objections.  The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections in part.

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

Here, the Respondent’s preliminary objections assert lack of Commission jurisdiction, pursuant to 52 Pa.Code § 5.101(a)(1).  The preliminary objections contend that the Commission lacks jurisdiction over portions of the complaint because some of the claims in the complaint are barred by the statute of limitations.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (Order entered July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction, pursuant to the Commission’s Rules of Practice and Procedure, is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true, for purposes of disposing of the motion, all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

The regulation at 52 Pa.Code § 5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa.Code § 5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa.Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa.Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa.Super. 1954).

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C‑20066937 (Opinion and Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa.Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993).

Viewing the complaint in this case in the light most favorable to the Complainant, the Complainant moved from her mother’s house in 1997 and did not return until 2000.  The Complainant’s mother passed away in 2006 and the Respondent transferred the balance for her mother’s account to the Complainant’s account.  

Accepting the facts alleged in the complaint as true for purposes of disposing of its preliminary objection, the Respondent alleges that the complaint raises issues that are outside the subject matter jurisdiction of the Commission.  I agree.  As set forth below, the statute of limitations at 66 Pa.C.S. § 3314 divests the Commission of subject matter jurisdiction over portions of the Complainant’s complaint.  

Preliminarily, I will address whether it is appropriate for the Respondent to raise a statute of limitations defense by preliminary objection.  As stated above, 52 Pa.Code § 5.101(a)(1)-(7) limits the grounds upon which preliminary objection may be filed.  The statute of limitations at 66 Pa.C.S. § 3314 must concern one of these grounds in order to be raised through preliminary objections. 

The Commission has previously determined that the statute of limitations at 66 Pa.C.S. § 3314 may be raised through preliminary objections, pursuant to 52 Pa.Code § 5.101(a)(1).  Speeler v. Peoples Natural Gas Company, LLC, Docket No. C-2016-2526110 (Final Order entered April 18, 2016); Brown v Philadelphia Gas Works, Docket No. F-2018-2641015 (Final Order entered May 17, 2018).  Commission preliminary objections, pursuant to 52 Pa.Code § 5.101, are analogous to preliminary objections pursuant to Rule 1028 of the Pennsylvania Rules of Civil Procedure in civil practice.  Pennsylvania appellate courts have determined that some statutes of limitations may be raised through preliminary objections, pursuant to Pa. R.C.P. 1028.

Pennsylvania appellate courts have set forth very clear standards as to when a statute of limitations may be raised by preliminary objections, pursuant to Pa. R.C.P. 1028.  If the statute of limitations is a non-waivable defense, it may be raised as a preliminary objection, pursuant to Pa. R.C.P. 1028.  However, if the statute of limitations is waivable, it must be raised by new matter in a responsive pleading.  Reuben v. O’Brien, 445 A.2d 801 (Pa.Super 1982) (Reuben).  A statute of limitations is non-waivable if the time limitation contained in it terminates not just the remedy but the actual right to bring the action.  A statute of limitations is waivable if the time limitation contained in it terminates just the remedy, but not the right to bring the action.  Reuben.  

The statute of limitation at 66 Pa.C.S. § 3314 is non-waivable.  The statute at 66 Pa.C.S. § 3314 provides that no action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose.  This is a non-waivable statute of limitations since it terminates the right to bring an action before the Commission as well as any remedy the Commission may order. The statute of limitations at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose and is properly raised through preliminary objections, pursuant to 52 Pa.Code § 5.101(a)(1).  

Since the statute at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose, it is appropriate for me to apply the statute of limitations to this proceeding.  Applying the three year statute of limitations at 66 Pa.C.S. § 3314 to this case, the Complainant filed her complaint on September 5, 2018, alleging that in 2006 the Respondent transferred the balance for her mother’s account to the Complainant’s account.  

  Since the three year statute of limitations at 66 Pa.C.S. § 3314 bars the Complainant from continuing any prosecution against the Respondent for events that occurred prior to September 5, 2015, the claims in the Complainant’s complaint that occurred before that date are barred.

Accepting as true all the facts alleged in the complaint, the Complainant is not entitled to relief as a matter of law for any claims that arose prior to September 5, 2015.  Those claims in the Complainant’s complaint are therefore barred by the three year statute of limitations at 66 Pa.C.S. § 3314.  Counsel v Philadelphia Gas Works, Docket No. C-2014-243 (Opinion and Order entered November 19, 2015); Pearson v Duquesne Light Company, Docket No.C-2015-2465168 (Final Order entered July 7, 2015).

The complaint also alleges that the Respondent terminated the Complainant’s service two months ago.  This claim is not barred by the statute of limitations at 66 Pa.C.S. § 3314 since the event occurred after September 5, 2015.

The allegations in the Complainants’ complaint concerning termination of her service could be liberally construed as an assertion that the Respondent terminated her service without providing the required notices prior to the termination.  These allegations , if proven true, could constitute unreasonable service in violation of the Public Utility Code or Commission regulations.  The Commission has jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers.  Behrend v. Bell Telephone Co. of Pennsylvania, 431 Pa. 63, 243 A.2d 346 (1968), Gasparro v. Pa. Pub. Util. Comm'n, 814 A.2d 1282 (Pa.Cmwlth. 2003), Bell Telephone Co. of Pennsylvania v. Sanner, 375 A.2d 93 (Pa.Super. 1977).  In the event that the Respondent’s actions in this case constitute unreasonable service, pursuant to 66 Pa.C.S. § 1501, a civil penalty, payable to the Commonwealth of Pennsylvania, may be appropriate, pursuant to 66 Pa.C.S. § 3301.  

The Respondent acknowledges that it terminated the Complainant’s service but asserts that it provided the Complainant with the appropriate notices prior to terminating her service.  There is therefore a dispute of facts regarding the circumstance surrounding the Respondent’s termination of the Complainant’s service.  A hearing will be necessary to resolve the dispute of facts regarding the complaint’s allegations of unreasonable service.   

As set forth above, the Commission lacks subject matter jurisdiction over any claims that arose prior to September 5, 2015.  Sustaining the Respondent’s preliminary objections concerning the statute of limitations and dismissing the portion of the complaint concerning claims that arose prior to September 5, 2015 is appropriate under the circumstances.  

I will dismiss the portions of the complaint concerning claims that arose prior to September 5, 2015.  The remaining issues raised in the complaint concerning the Respondent’s termination of the Complainant’s service will be heard at a hearing to be scheduled in this matter.  
 
ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by Philadelphia Gas Works at Docket No. C-2018-3004478 are sustained in part.

		2.	That the portions of the complaint filed by Nessa Williams at Docket No. C-2018-3004478 concerning claims that arose prior to September 5, 2015 are dismissed.

		3.	That the issues set forth in the complaint of Nessa Williams at Docket C-2018-3004478 concerning termination of her service shall be scheduled for hearing before an administrative law judge.

Dated:	November 2, 2018					______________________________
								David A. Salapa
								Administrative Law Judge
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