BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Diana Cook						:	
							:
	v.						:		C-2018-3003051									:
West Penn Power Company				:
						


INTERIM ORDER
GRANTING MOTION OF WEST PENN POWER COMPANY TO COMPEL RESPONSES TO INTERROGATORIES AND DOCUMENT REQUESTS 


On June 22, 2018, Diana Cook (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (Respondent or Company) alleging that Respondent was threatening to shut off her electric service for not agreeing to the installation of a smart meter at her residence.    Complainant avers that her husband suffers from a medical condition and that the smart meter installation would place his health at great risk.  Complainant also alleged the existence of safety issues with her electric service, based upon Respondent’s intent to install a smart meter at her residence.    

As relief, Complainant states that her husband suffers from a rare and dangerous medical condition and that exposure to a smart meter would place him at great risk for additional complications.  Complainant indicates that she wishes to keep her analog meter and for the harassment to stop.       

On July 17, 2018, Respondent filed an Answer and New Matter to the Complaint.  Respondent admits that it issued a pre-disconnection warning letter to Complainant as Complainant refused access to permit the installation of a smart meter at her residence.   Respondent denied the remaining material allegations set forth in the Complaint.  Respondent further avers it is required by Act 129 of 2008[footnoteRef:1] (Act 129), to install a smart meter.   [1:  	66 Pa.C.S. Sections 2806.1, et seq. ] 


		On July 17, 2018, Respondent also filed preliminary objections to the Complaint.  Respondent essentially avers that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Complainant has failed to allege that Respondent violated any Commission statute, regulation, order or tariff provision.  Respondent further avers it is required to install a smart meter at the service location.  Respondent argues that the Formal Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief.  Finally, Respondent argues that a hearing in this proceeding is not necessary in the public interest.  

On August 23, 2018, a Motion Judge Assignment Notice was issued, assigning this proceeding to the undersigned presiding officer.    

		Respondent’s preliminary objections were denied by interim order entered on August 29, 2018.

On October 11, 2018, Respondent filed a Motion to Compel Responses to Interrogatories and Document Requests (Motion to Compel).  In the Motion to Compel, Respondent averred, inter alia, that on September 13, 2018, the Company forwarded to Complainant interrogatories and document requests (Discovery Requests) via first class mail.  In its Discovery Requests, the Company asserts that it sought information and documents related to Complainant’s allegations regarding the Company’s smart meters.  Respondent further averred that on October 2, 2018, Respondent received a letter from Complainant objecting to all of the Company’s Discovery Requests, as it would be impossible to respond to the Company’s Discovery Requests within the time frame provided without attorney assistance.  A full copy of the Company’s Discovery Requests was attached to the Motion to Compel.    


Complainant did not request an extension of time to respond to the Discovery Requests.  

Complainant did not file a response to the Motion to Compel.   

The Commission’s regulations permit the discovery of “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  52 Pa.Code § 5.321(c).  In addition, discovery may be obtained regarding any matter relevant to the subject matter.  Relevant evidence is evidence that tends to make an act at issue more or less probable.  Moreover, evidence is relevant if it advances the inquiry in some degree and, thus, has probative value.  Although the law does not furnish an absolute test of relevancy, the Pennsylvania Supreme Court follows a two-part analysis for determining relevance.  In Commonwealth v. Stewart, 461 Pa. 274, 336 A.2d 282 (1975), the Court held that “[i]t must be determined first if the inference sought to be raised by the evidence bears upon a matter at issue in this case and, second, whether the evidence renders the desired inference more probable than it would be without the evidence.  Id. at 284.

The Commission’s Regulations at 52 Pa.Code § 5.371 address the consequences of a participant’s failure to comply with the Commission’s discovery regulations.  Section 5.371 provides that: 

(a) The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1) A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to Discovery Requests, as required under this subchapter.

Further, 52 Pa.Code § 5.372 provides that the presiding officer may impose appropriate sanctions upon a party found to be found in violation of the obligations set forth in the Commission’s Regulations. 


Under the circumstances, I conclude that Complainant is required to provide full and complete responses to the subject Discovery Requests, consistent with the ordering paragraphs below.  

	            In addition, in the event Complainant intends to obtain legal counsel, Complainant should take immediate steps to obtain counsel.

		THEREFORE,

IT IS ORDERED:

1. That the Motion to Compel Responses to Interrogatories and Requests For Production of Documents filed by Respondent on October 11, 2018, is granted.

2. That Complainant shall serve upon counsel for Respondent, full and complete responses to all of the Interrogatories and Request For Production of Documents served upon Complainant by Respondent dated September 13, 2018, not later than Friday, December 14, 2018. 




Date:  November 8, 2018					______________________________
								Jeffrey A. Watson
						       		Administrative Law Judge
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