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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Thomas Baker (Mr. Baker) filed on October 10, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, which was issued on August 28, 2017, in the above captioned proceeding.  PECO Energy Company (PECO, Respondent or the Company) filed Replies to Exceptions on October 20, 2017.  For the reasons stated below, we deny Mr. Baker’s Exceptions, adopt the ALJ’s Initial Decision, consistent with this Opinion and Order, and dismiss the formal complaint (Complaint) filed on October 26, 2016 in this proceeding by Mr. Baker.
I. History of the Proceeding

On October 26, 2016, Mr. Baker filed the instant Complaint with the Commission against PECO on behalf of his tanning salon business located at 2525 South Broad Street, Philadelphia, PA 19148.  I.D. at 1.   In the Complaint, Mr. Baker placed checkmarks in the boxes indicating “[t]he utility is threatening to shut off or has already shut off my service,” “I would like a payment agreement,” “I am having a reliability, safety or quality problem with my utility service,” and “[o]ther.” In an attached letter, Mr. Baker indicated that he runs the tanning salon. Mr. Baker alleged that on an unspecified date, a team of PECO workers came to his tanning salon, refused to provide identification to his counter clerk, and announced to all of his customers that they should leave because there was going to be a fire, causing all of his clients to leave.  Additionally, Mr. Baker alleged that after he arrived on site and intervened to stop the workers, PECO employees contacted the police so they could examine his meter, causing him great embarrassment.  Lastly, Mr. Baker alleged that this same situation occurred the very next day.  Mr. Baker maintained that PECO’s actions caused him to lose business, which ultimately caused him to fall behind on his bills.  As relief, Mr. Baker requested compensation for lost business, removal of a deposit requirement, and a letter from PECO stating that there was never any danger of a fire and permission for him to post the letter to social media.  See I.D. at 1-2; see also Complaint at ¶ 5.

On November 17, 2016, the Respondent filed an Answer denying all material allegations of fact in the Complaint.  Specifically, the Respondent denied that PECO technicians announced to Mr. Baker’s customers that there would be a fire.  I.D. at 2. 

By Hearing Notice dated December 13, 2016, a hearing was scheduled for January 24, 2017, at 10:00 a.m., and the matter was assigned to ALJ Pell.  I.D. at 2. 

ALJ Pell issued a Prehearing Order on December 14, 2016.  The Prehearing Order directed the parties to comply with various procedural requirements.  I.D. at 2.

By Order dated January 25, 2017, ALJ Pell granted PECO’s Motion for Continuance, dated January 19, 2017.  By Hearing Cancellation/Reschedule Notice dated March 21, 2017, the hearing was rescheduled for April 27, 2017 at 10:00 a.m.  I.D. at 2.

The hearing convened as scheduled on April 27, 2017.  Mr. Baker appeared at the hearing without attorney representation.  In support of the Complaint, Mr. Baker presented his own testimony and the testimony of the following people:  Noel Wilczaa, an employee of the tanning salon; Elizabeth Madgin, a customer of the tanning salon; Michael R. Vasos, a subcontractor of the tanning salon business; and Danielle Baker, Mr. Baker’s daughter.  See I.D. at 2.

PECO appeared at the hearing and was represented by Shawane L. Lee, Esq., who presented the testimony of the following people: Dana McCollum, a PECO Regulatory Assessor; Michael Brignola, a PECO Energy Technician; George A. Ludwick, a PECO Emergency Response Department Supervisor; and Dennis Fitty, a PECO Senior Engineer in PECO’s Meter Department.  PECO offered fourteen exhibits (PECO Exhs. 1-14), which were all admitted into the record.  I.D. at 2-3.

The record in this case consists of a 238-page transcript and fourteen exhibits.  The record closed on May 31, 2017, when ALJ Pell received a copy of the transcript.  I.D. at 3.

On August 28, 2017, the Initial Decision of ALJ Pell was issued via Commission Secretarial Letter.  The Initial Decision denied the Complaint and concluded that Mr. Baker failed to meet his burden of demonstrating that PECO provided him with inadequate service.

On September 18, 2017, a Secretarial Letter was issued notifying Mr. Baker that the Exceptions e-filed on September 17, 2017, had been rejected by the Secretary’s Bureau because the filing was missing a docket number and certificate of service.  The Secretarial Letter notified Mr. Baker that he may resubmit conforming Exceptions within ten days of the Secretarial Letter or the Exceptions would be deemed unfiled.

On September 28, 2017, another Secretarial Letter was issued notifying Mr. Baker that his Exceptions e-filed on September 27, 2017, had been rejected by the Secretary’s Bureau because the filing failed to identify the correct category and failed to be contained in one single pdf document.  The Secretarial Letter notified Mr. Baker that he may resubmit conforming Exceptions within ten days of the Secretarial Letter or the Exceptions would be deemed unfiled. 

On October 10, 2017, Mr. Baker submitted Exceptions to the Initial Decision, which were accepted, as filed, by the Secretary’s Bureau. 

On October 20, 2017, PECO filed Replies to Exceptions.

II. Discussion

A. Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

A public utility has a duty to maintain safe, adequate and reasonable service and facilities and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  In particular, Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

§1501.  Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.


66 Pa. C.S. § 1501.

The term “service” is defined broadly under Section 102 of the Code, in relevant part, as follows: 

“Service.” Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . . 


66 Pa. C.S.§ 102.

Additionally, pursuant to Section 1501 of the Code, the Commission has developed regulations governing electric safety standards.  See generally 52 Pa. Code § 57.28.  An EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  52 Pa. Code § 57.28(a)(1).

An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation's continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

Section 332(a) of the Public Utility Code (Code) provides that a complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof for actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Id.  If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson v. Pa. Pub. Util. Comm’n, 4443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd. 501 Pa. 443, 461 A.2d 1234.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the ultimate fact-finder may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber.

Finally, adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984). 

B. ALJ’s Initial Decision and Record

ALJ Pell made sixty-two Findings of Fact and reached four Conclusions of Law.  I.D. at 3-9; 13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

We note that at the start of the evidentiary hearing, PECO’s counsel made an oral motion[footnoteRef:1] disputing Mr. Baker’s standing to bring the Complaint.  PECO’s counsel withdrew the motion during the hearing after it was established, via Mr. Baker’s testimony, that he, as an individual, is the owner of the building at which the tanning salon business is located on the first floor.  Tr. at 12-13.  PECO acknowledged that, as the property owner of the building, Mr. Baker has a direct interest in this proceeding and therefore withdrew its motion to challenge his standing.  Tr. at 14-15.    [1: 	We note here that the proper vehicle for a respondent to dispute a complainant’s standing to bring a complaint is through preliminary objections that are required to be filed simultaneously with the respondent’s answer to the complaint.  52 Pa. Code § 5.101.] 


In his Initial Decision, the ALJ denied the Complaint because he concluded that Mr. Baker failed to meet his burden of demonstrating that PECO provided him with inadequate service.  I.D. at 1.  The ALJ noted that in his Complaint and during the hearing, Mr. Baker alleged that on May 24, 2016, PECO’s technicians entered his place of business and announced to his employee and his customers that a fire was imminent.  Mr. Baker alleged that the behavior of PECO’s technicians caused a panic at his salon, resulting in a loss of business.  Mr. Baker further alleged that a PECO representative was rude and discourteous to him when he called on May 25, 2016, to confirm that a PECO crew was coming to his place of business to inspect another hot socket meter alarm.  Thus, the ALJ noted that Mr. Baker had raised a claim of inadequate service.  I.D. at 10.

ALJ Pell also recognized that although Mr. Baker indicated in his written Complaint that he wanted to be reimbursed for lost business as a result of the May 24, 2016 incident, Mr. Baker also stated at the outset of the hearing that he understood the Commission could not award this request for damages if he prevailed.  I.D. at 10. 

In the present case, the ALJ stated that the record demonstrated that PECO technicians visited Mr. Baker’s business on May 24, 2016, to investigate a hot socket meter alarm.  The ALJ noted that although Mr. Baker asserted that these technicians caused a panic when they visited his tanning salon, Mr. Baker’s own witnesses’ testimony demonstrated that it was Mr. Baker’s own employee and counter-person, Ms. Wilczaa, at the salon, who was walking around the business frantically announcing a potential fire.  ALJ Pell found Mr. Brignola’s testimony that he calmly and quietly tried to alert Ms. Wilczaa to the potential problem and the need to examine the meter to be credible.  I.D. at 11.

The ALJ noted, additionally, that Mr. Baker also alleged that a PECO Representative was rude to him when he called to confirm that a PECO crew was going to investigate a second hot socket meter alarm at the service address the following day on May 25, 2016.  I.D. at 11.  Mr. Baker testified that the Representative informed him that he was sending a crew to the service address and that he would send the police if Mr. Baker didn’t allow access to the meter.  Mr. Baker further testified that the police were already present when he arrived at the service address on May 25, 2016.  I.D. at 11 (citing Tr. 25, 51-53).  However, the ALJ noted that Mr. Brignola, who visited the service address on both days, testified credibly that the police were not present at the service address on May 25, 2016.  I.D. at 11 (citing Tr. 184-185, 193).  ALJ Pell stated that, since Mr. Baker’s recollection of the events of May 25, 2016 is clearly inaccurate, he did not find his testimony regarding his interaction with the PECO Representative to be credible.  I.D. at 11.  Moreover, according to ALJ Pell, considering the events that transpired at the service address the previous day, it was not unreasonable if PECO’s Representative had informed Mr. Baker that the police would be called if he refused to grant access to the meter.  I.D. at 12.

The ALJ further noted that, although Mr. Baker indicated on his Complaint form that PECO had terminated or had threatened to terminate his service, he acknowledged during the hearing that PECO never sent him a termination notice.  Additionally, although Mr. Baker indicated on his Complaint form that he wanted a payment agreement, he stated during the hearing that he understood the Commission could not grant this request since the account for service at the service address is a commercial account.  He explained that he was not seeking a Commission-issued payment agreement.  Rather, Mr. Baker explained that he checked off that box since PECO had informed him prior to the hearing that if he did not prevail on his Complaint, they would offer him a payment agreement.  I.D. at 12.

Finally, the ALJ found that upon his review of the record, PECO’s personnel acted appropriately while communicating about, and trying to investigate, the hot socket meter alarms at the service address.  I.D. at 12.  Since Mr. Baker was unable to meet his burden demonstrating that PECO provided him with inadequate or unreasonable service, the ALJ denied the Complaint.  I.D. at 13.

C.   Exceptions and Replies to Exceptions

Mr. Baker’s Exceptions consists of a single typed page along with an attachment that includes a copy of the Initial Decision with Mr. Baker’s hand-written notes appearing throughout and responding to various parts of the Initial Decision.  In relevant part, Mr. Baker makes a general allegation in his single typed page that this proceeding is biased against him because he does not stand a chance against the size of PECO, which was represented by counsel.

In its Replies to Exceptions, PECO addresses the various parts of the Initial Decision to which Mr. Baker takes exception in his hand-written notes and categorically and specifically denies each of Mr. Baker’s Exceptions.

D.   Disposition

At the outset, we acknowledge that the Exceptions do not comply with the formatting requirements of Section 5.533(b) of our Regulations, which require that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  According to Section 1.2 of our Regulations, we may, at any stage of an action or proceeding, disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code § 1.2.  Because PECO was provided a meaningful opportunity to respond to Mr. Baker’s Exceptions, however, we will disregard the defect in the format of the Complainant’s Exceptions.
As to the Complainant’s allegations in his Exceptions of bias in this proceeding, we find no merit or basis to the Complainant’s allegations based on our review of the record.  Accordingly, we will deny the Exceptions.

[bookmark: _Hlk524688000]Moreover, we recognize that there appears to be two main claims set forth in the Complaint that are within our jurisdiction to hear and adjudicate.  The first claim is of unsafe, unreasonable or inadequate service by PECO in response to the hot socket alarm that occurred at the property located at 2525 South Broad Street, Philadelphia, PA, 19148, on May 24, 2016 (first claim).  The second claim is of unreasonable service by PECO due to the security deposit required by PECO on the commercial account (second claim).  

With respect to the first claim, upon considering the Exceptions, PECO’s Replies to Exceptions, the Initial Decision and the entire record, we concur with ALJ Pell’s conclusion that Mr. Baker failed to carry his burden of proof to show that PECO provided unsafe, unreasonable, or inadequate service in response to a hot socket meter alarm that occurred at the service location at 2525 South Broad Street, Philadelphia, PA, 19148, when it responded to the alarm that occurred on May 24, 2016 and during the events that followed the next day.  Additionally, upon review of the record evidence, we affirm the ALJ’s conclusion that PECO’s personnel acted appropriately in the circumstances with respect to the hot socket meter alarm at the property.  I.D. at 12.  Accordingly, we dismiss the first claim in the Complaint.

As to Mr. Baker’s second claim of unreasonable service by PECO related to the $2,500 security deposit, in his Complaint, Mr. Baker stated that “[After the incident with the hot socket meter alarm,] [b]usiness was so bad that I could not keep up with my bills including PECO.  So now PECO is asking for a deposit of about [$]2500.00.”  Complaint Attachment at 2.  He requested the following relief: “I would like to be compensated for my lost business[footnoteRef:2] and have the deposit requirement removed.  Also I would like a letter stating that there was never any danger of a fire.  I would like to post that letter on social media and in my salon.”  Complaint at ¶ 5 (emphasis in original). [2:  	Although Mr. Baker indicated in his written Complaint that he wanted to be reimbursed for lost business as a result of the May 24, 2016 incident, he stated at the outset of the evidentiary hearing that he understood the Commission could not award his request for damages if he would prevail.  I.D. at 10, n. 2.  Therefore, like the ALJ, we disregard his request for monetary damages related to his business.  It is well-settled that we lack jurisdiction to award monetary damages to a complainant in adjudicating a complaint properly brought before this Commission.  See Poorbaugh v. Pa. PUC, 666 A. 2d 744 (Pa. Cmwlth. 1995).
] 


[bookmark: _Hlk524620045]In reviewing Mr. Baker’s second claim on the merits, the Complainant also did not meet his burden of proof that the $2,500 security deposit required by PECO constitutes unreasonable service.  Mr. Baker argues that the security deposit required by PECO constitutes unreasonable service because his failure to pay his electric bills was caused by PECO’s unreasonable service in response to the hot socket meter alarm.  However, as discussed above, we concluded that PECO’s response to the hot socket meter alarm was reasonable.

III. Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Exceptions, modify the Initial Decision consistent with this Opinion and Order, and dismiss the Complaint; THEREFORE,

		IT IS ORDERED:

1. That the Exceptions filed by Thomas Baker on October 10, 2017, at Docket No. C-2016-2573166, are denied.

1. [bookmark: _Hlk529967519]That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued August 28, 2017, at Docket No. C-2016-2573166, is adopted, consistent with this Opinion and Order.

1. That the Formal Complaint filed by Thomas Baker against PECO Energy Company, on October 26, 2016, at Docket No. C-2016-2573166, is dismissed.

		4.	That the record in this proceeding is marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: November 8, 2018

[bookmark: _GoBack]ORDER ENTERED:  November 16, 2018
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