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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andrew Broden					:
							:
	v. 						:	C-2018-3002326
							:
CSX Transportation Inc.; 				:
City of Philadelphia					:
Pennsylvania Department of Transportation		:						


PREHEARING CONFERENCE ORDER
[bookmark: _GoBack]
The above-captioned complaint was filed May 30, 2018, alleging that there is damaged guide rail under a CSX Transportation Inc. (CSX) railroad bridge, which CSX and the City of Philadelphia (City) are disputing over which party is responsible to repair the guide rail.  The subject public grade-separated crossing (DOT #593 023 T) is located where State Route 1011 (Grant Avenue) crosses below grade, the single track of CSX Transportation Inc. in the City of Philadelphia, Philadelphia County.  The damaged section of guide rail presents a safety hazard to both vehicular and pedestrian traffic traveling through the crossing.

A field investigation and conference was held at the site of the crossing on August 3, 2018.  Although the parties believed there was an existing agreement defining the maintenance responsibilities to address the matter, the parties could not reach an agreement concerning the resolution of the complaint.  As a result, the Commission referred the proceeding to the Commission’s Office of Administrative Law Judge (OALJ) for the scheduling of an evidentiary hearing.

I have been assigned by the Commission to serve as the Presiding Officer in this proceeding.  By Corrected Notice dated November 20, 2018, a Prehearing Conference has been scheduled for Tuesday, November 27, 2018, at 10:00 a.m. 


The parties may appear in-person or via telephone at the scheduled conference.  If you wish to appear via telephone you may dial in at:

Toll-free Bridge Number:    1.855.750.1027
PIN Number:                         444556

Service of documents may be made electronically, to those parties who have agreed to accept service in that manner.  Documents served electronically should be followed by a hard copy to the administrative law judge; however, documents served electronically need not be followed by service of a hard copy to the parties if the parties have so agreed.  52 Pa.Code § 1.54 (b) (3).  Service may be made by facsimile to those parties who have agreed to accept service in that manner.  52 Pa. Code § 1.54 (b) (4).  A final version in hard copy shall be stamped on the date due for filing with the Secretary regardless of any agreement among the parties.  The undersigned administrative law judge agrees to electronic or facsimile service for this proceeding.  In addition, I am requesting that a hard copy of all documents be sent to the Philadelphia Regional Office.  Since documents can be submitted to the undersigned administrative law judge and the participants by fax and e-mail, fax and e-mail addresses will be included on the service list where those methods of service are accepted by the participant.  Please check the list for omissions and errors and contact the Philadelphia Regional Office to make corrections.  The fax number for the Philadelphia Regional Office is (215) 560-3133 and my e-mail address is evero@pa.gov.

In accordance with Section 333 of the Public Utility Code, 66 Pa. C.S. § 333, and Section 5.221-5.224 of the Commission’s regulations, 52 Pa. Code §§ 5.221-5.224, this Prehearing Conference Order is being issued.


THEREFORE,

IT IS ORDERED:

1. That an initial prehearing conference shall be held at 10:00 a.m. on Tuesday, November 27, 2018, with the parties appearing in-person or via telephone by dialing the toll-free number and pin number provided in this Prehearing Order.

2. That absent a continuance for good cause, all parties must be prepared to participate in the scheduled prehearing conference.  Failure of a party to participate in the conference, after being served with notice of the date, time and place thereof and without good cause shown, shall constitute a waiver of all objections to the agreements reached and any order or ruling issued with respect thereto.

3. That all parties shall review the regulations relating to discovery, specifically 52 Pa. Code § 5.331(b), which provides, among other things, that “a party shall initiate discovery as early in the proceedings as reasonably possible,” and 52 Pa. Code § 5.322, which encourages parties to exchange information on an informal basis.  All parties are urged to cooperate in discovery.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371 – 5.372.

4. That pursuant to 52 Pa. Code §§1.21 – 1.23, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted pro hac vice, represent you.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted pro hac vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b).

5. That you must serve me directly with a copy of any documents you file in this proceeding.  My address is: 

Administrative Law Judge Eranda Vero
Pennsylvania Public Utility Commission
801 Market Street, Suite 4063
Philadelphia, PA 19107
Telephone:  (215) 560-2105

If you send me any correspondence or documents, you must send a copy to all other parties.  The current service list is attached to this Prehearing Order.

The undersigned administrative law judge agrees to electronic or facsimile service for this proceeding.  

6. That parties shall review the regulations pertaining to prehearing conferences, in particular 52 Pa.Code § 5.222(d), which provides that parties and counsel will be expected to attend the conference fully prepared for useful discussion of all problems involved in the proceeding, both procedural and substantive, and fully authorized to make commitments with respect thereto.  The preparation should include, among other things, advance study of all relevant materials, and advance informal communication between the participants, including requests for additional data and information, to the extent it appears feasible and desirable. 
 
7. That pursuant to 52 Pa.Code § 1.55, each party shall be limited to one entry on the service list.  Parties shall provide the name, business address, business telephone number and business e-mail address (if any) of the person they wish to have listed on the service list.

8. That on or before Monday, November 26, 2018, at 4:30 p.m., the parties shall file and serve upon me and each other a Prehearing Conference Memorandum addressing:


a.)	The information described in Paragraph 7, above.

b.)	A statement addressing possible settlement of the case, subject to approval of the Pennsylvania Public Utility Commission.

c.)	A proposed plan and schedule for discovery.

d.)	A proposed schedule for litigation.  The parties are directed to confer prior to the prehearing conference to develop, if possible, a mutually-acceptable litigation schedule.

e.)	The names, titles, business addresses, and telephone numbers of witnesses each party expects to call and a brief description of the subject matter of each witness’ testimony.

f.)	A list of the issues and sub-issues in this proceeding which the party intends to address and a statement of the party’s position on each of the issues and sub-issues listed.

9. Attached to this Prehearing Conference Order is a list of topics and questions that the various parties to this proceeding, as indicated on the attachment, are expected to address and answer at the evidentiary hearing.  The litigation schedule developed by the parties and established at the Prehearing Conference should reflect the time needed by the parties to compile the information requested.   


Date: November 20, 2018				/s/			
							Eranda Vero
							Administrative Law Judge
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QUESTIONS AND PROCEDURE
1. Andrew Broden (Complainant) shall submit testimony describing in detail his reason for filing the complaint.
2. Complainant shall submit testimony describing in detail the type of relief sought in order to satisfy its complaint and the reasons therefore.
3. Complainant shall submit any testimony which, in its opinion, is relevant to proper adjudication of the complaint.
4. Complainant state whether they agree to perform the actual work, including plan preparation, if required, and assume the cost for any repairs to the existing crossing found necessary and ordered by the Commission and, if not, which party or parties, in their opinion should be required to perform such work and assume the cost thereof, and state their reasons.
5. CSX Transportation Inc. (CSX) submit testimony as to the exact corporate name of the owner and operator of the line of railroad involved in this proceeding.
6. CSX submit plan or map of the general area in the involved proceeding, among other things, the location of the existing rail-highway crossing, the highway involved, adjacent highways and streets and present testimony describing the submitted plan or map.
7. CSX submit testimony describing the conditions, if any, presently existing along its line which may be deemed deficient to its operations or adjacent property and what corrective measures are needed to remedy these deficiencies.
8. CSX submit testimony describing the general type of the crossing structure and approach roadways, including number of spans, principal dimensions, roadway width, number and width of traffic lanes and highways, and horizontal and vertical clearance of the structure with respect to the railroad tracks, identifying the date the crossing was constructed, the purpose of its construction and who constructed it.
9. CSX submit testimony indicating the number of tracks presently located at the crossing site and state whether any track is electrified, state the volume, class and approximate speed of all trains operate daily over these tracks; and state whether any changes in such operations are contemplated in the foreseeable future.
10. CSX state how the railroad company benefits from the existence of the subject grade-separated crossing.
11. CSX submit testimony describing in detail the conditions, if any, presently existing at the crossing structure and in the vicinity thereof, which in its opinion, render the crossing dangerous or inadequate for the safety, accommodation and convenience of the highway, pedestrian or rail users currently traversing the crossing area or adjacent properties.
12. CSX submit testimony describing the general nature, extent and estimated cost of any repair work or changes which it deems necessary or advisable at the subject crossing.
13. CSX state whether it will agree to perform the actual work, including plan preparation, if required, and assume the cost for any repairs to the existing crossing found necessary and ordered by the Commission and, if not, which party or parties, in its opinion, should be required to perform such work and assume the cost thereof, and state its reasons therefore.
14. CSX state what maintenance and/or improvements it, or any predecessor railroad has performed at the crossing, if any, together with approximate date and cost of such work; and state what obligation it has been assigned or has assumed with respect to maintenance of the subject crossing.
15. CSX state what portions of the involved crossing it will agree to maintain in the future and what maintenance costs it will agree to assume; and state which party or parties, in its opinion, be required to perform and assume the cost of maintenance of the remaining portions, if any, and state its reasons therefore.
16. Pennsylvania Department of Transportation (Department) submit testimony regarding the highway at the involved crossing indicating a name, route number and termini thereof, and explain its relationship to other existing highways and streets in the area.
17. Department submit testimony indicating the daily volume of vehicular and pedestrian traffic that is using the existing crossing, indicating a breakdown of type of vehicles, and also estimate the volume of vehicular and pedestrian traffic that will use it in the future, including a breakdown by type of vehicle.
18. Department submit testimony describing in detail the highway approaches to the subject crossing including the alignment, grade, roadway width, speed limit, sidewalks, and the general physical condition of the approach roadways.
19	Department submit testimony as to whether any accidents involving trains and motor vehicles, or motor vehicles and other motor vehicles have occurred at the subject crossing in this proceeding within the past five years and, if so, submit testimony as to the approximate number of such accidents and the nature and cause thereof.
20. Department submit testimony as to whether federal or state funds would be available for any improvement at the subject crossing.
21. Department state how it benefits as a result of the existence of the subject grade-separated crossing.
22. Department submit testimony into the record copies of any past orders or actions of this Commission, or its predecessor, which may have dealt with the construction, alteration, reconstruction or maintenance of the crossing involved herein.
23. Department submit testimony describing in detail the conditions, if any, presently existing at the subject crossing and in the vicinity thereof, which in its opinion, render the crossing dangerous or inadequate for the safety, accommodation, or convenience of the highway, pedestrian rail users or property owners located at the crossing. [image: ]
24. Department submit testimony describing the general nature, extent and estimated cost of any repair work or changes which it deems necessary or advisable at the subject crossing.
25. Department state whether it agrees to perform the actual work, including plan preparation, if required, and assume the cost for any repairs to the existing crossing found necessary and ordered by the Commission and, if not, which party or parties, in its opinion should be required to perform such work and assume the cost thereof, and state its reasons.
26. City of Philadelphia submit answers to Question Nos. 21 through 25 as if same were posed to it.
27. City of Philadelphia submit testimony as to whether federal or City funds would be available for any improvement at the subject crossing.
28. Query whether any party in interest or any other party desires to submit any additional relevant testimony.
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