BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kimberly Rineer					:
							:
	v.						:		C-2018-3005053
							:
PPL Electric Utilities Corporation			:



ORDER GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING


		On October 2, 2018, Kimberly Rineer (Complainant) filed a formal complaint at Docket No. C-2018-3005053 against PPL Electric Utilities Corporation (PPL).  PPL was served with the above-captioned Complaint on the same date.  The issues raised in the Complaint concern the installation of a new automated metering infrastructure (AMI) meter at Complainant’s residence.  Complainant claims she has been suffering since the installation of an electric smart meter was attached to her house on August 4 or 5, 2017.  Complainant claims she can hear the frequencies from the meter and avers they can have a deleterious health effects.  Complainant requests PPL be directed to remove the AMI meter on her service property and replace it with an analog meter.  She further demands damages in the amount of $1,000 per occupant of the residence (including four-legged ones) for every day the alleged harms have occurred.  Complaint Par. 5.   

		On October 22, 2018, the Respondent filed an Answer and Preliminary Objections.  The Answer admits that the Respondent provides electric service to the Complainant at the address shown on the Complaint.  However, the Answer denies the AMI meter has caused, contributed to, or exacerbated any illnesses or will cause, contribute to or exacerbate any illnesses.  The Answer contends that the Respondent is required to install the smart meter at Complainant’s property subject to the requirements of Act 129 and that it has the right to terminate service for failure of the customer to permit access to the meter.

		The Preliminary Objections contend that the Complainant’s request for damages should be dismissed because the Commission has no power to award damages.   The Preliminary Objections are now ripe for a decision.  For the reasons set forth below, I will grant in part and deny in part the Preliminary Objections, strike the claim for damages from the Complaint, and direct a hearing be held on the remaining issues.

DISCUSSION

		Preliminary objections are appropriate under Commission regulations.  52 Pa. Code §5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. 
C-000935435 (July 18, 1994).

	Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) 	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) 	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) 	Insufficient specificity of a pleading.

(4) 	Legal insufficiency of a pleading.

(5) 	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) 	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding

* * * 
52 Pa. Code § 5.101(a).

		When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.”  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b)(, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. v. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

To the extent that Complainant is seeking compensatory damages, this Commission lacks jurisdiction to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code §5.101(a)(4).  Although the Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, we have only the powers and authority granted to us by the General Assembly in the Public Utility Code which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  

Viewing the Complaint in the instant case in the light most favorable to the Complainant, the Complainant asks that the Commission direct PPL to: 1) remove the AMI meter as soon as possible and replace it with an analog meter; and 2) reimburse Complainant $1,000 per occupant of the house, including four legged ones, per day of harm.  

On October 15, 2008, Governor Edward G. Rendell signed Act 129 of 2008 into law, which directed electric distribution companies with at least 100,000 customers to file, with the Commission, a smart meter deployment and installation plan.  Thus, there is a statute requiring smart meter deployment by large electric distribution companies operating within the Commonwealth.  66 Pa. C.S. § 2807(f).    

		The Commission approved the Respondent’s Smart Meter Plan by order entered September 3, 2015.  Petition of PPL Electric Utilities Corp. for Approval of Its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2014-2430781 (Order entered September 3, 2015).  The implementation of the Respondent’s Smart Meter Deployment Plan and the approval of the costs associated with its implementation have been found by the Commission to be in accordance with Act 129 of 2008, 66 Pa. C.S. § 2807(f).   The Respondent is required by statute and Commission Order to implement a Smart Meter Program, install smart meters throughout is service territory, and to charge a SMT Surcharge to all of its metered customers.  

Recently, the Commonwealth Court held that a similar claim by a PECO Energy Company customer that smart meters have a negative health impact is not legally insufficient pursuant to 66 Pa. C.S. § 1501, which requires utilities to maintain adequate, efficient, safe and reasonable service and facilities for their customers.  Antonio Romeo v. Pa. Pub. Util. Comm’n, No. 498 C.D. 2016 (February 8, 2017).  I infer from the Romeo decision, that it is legally sufficient to plead the injunctive relief requested and the claim that smart meters are generally unsafe, unhealthy, and the installation of them is unreasonable service in violation of 66 Pa. C.S. § 1501.  However, regarding the claim for damages, I agree with Respondent that the Commission has no authority to award damages in the amount of $1,000 per occupant per day as Complainant requests.  Accordingly, Respondent’s Preliminary Objections shall be granted in part and denied in part and this case shall be set for hearing.  

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by PPL Electric Utilities Corporation at Docket No. C-2018-3005053 are granted in part and denied in part.  

2.	That the request for damages is stricken from the Complaint at Docket No. C-2018-3005053.

3.	That the remaining issues of the Formal Complaint filed by Kimberly Rineer against PPL Electric Utilities Corporation shall proceed to hearing.  


Date: November 28, 2018						/s/			
							Elizabeth H. Barnes
							Administrative Law Judge
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