PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265


Public Meeting held October 25, 2018


Commissioners Present:


	Gladys M. Brown, Chairman
	Andrew G. Place, Vice Chairman
	Norman J. Kennard
	David W. Sweet
	John F. Coleman, Jr. 


Richard Wendell								     C-2018-3002839
	v.
Duquesne Light Company


OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on August 20, 2018.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall suspend the Initial Decision to provide Mr. Richard Wendell (Complainant) with the opportunity to inform the Commission whether he desires to prosecute his Complaint against Duquesne Light Company (Duquesne) as a ratepayer or owner of property affected by Duquesne’s vegetation management.

History of the Proceeding

	On June 5, 2018, the Complainant filed a Formal Complaint against Duquesne, in the above-captioned proceeding, alleging that Duquesne did not include in its 2018 general rate increase filing[footnoteRef:1] an environmental component that effectively addresses the preservation and enhancement of the natural beauty of the environment.  Instead, the Complainant alleges that Duquesne is proposing “more aggressive cutting of trees resulting in more visual pollution to our environment and more.”  Attached to the Complaint was a letter dated March 30, 2018, to Mr. Campbell B. Hawkins, Duquesne’s Vice President, Customers Services, and a letter dated May 25, 2018, to the Commissioners of the Pennsylvania Public Utility Commission regarding his concern for an aesthetically pleasing environment, which refers to several places where Duquesne had engaged in vegetation management in a manner described as severe.  The March 20, 2018 letter also included photographs showing the effects of the tree canopy along Old Mill Road in Fox Chapel, PA before and after Duquesne implemented its “ground to sky” tree cutting vegetation management.  For relief, the Complainant requested that the Commission direct Duquesne to submit a revised vegetation management proposal that includes a constructive environmental vision for the future that enhances, rather than degrades, the environment.  Complaint at 2-3. [1: 	On March 28, 2018, Duquesne filed with the Commission, at Docket No. R-2018-3000124, a general rate increase of $133.8 million in its electric distribution rates.  The matter is pending before the Commission.] 


	On July 10, 2018, Duquesne filed its Answer and New Matter to Formal Complaint and Preliminary Objections (POs).  In its Answer, Duquesne denied all material allegations in the Complaint and asserted that its vegetation management plan complies with applicable Commission rules and regulations.  Duquesne explained that it received a letter from the Complainant regarding its proposed vegetation management in Fox Chapel Borough, where the Complainant resided, and that it had attempted in good faith to explain to the Complainant the need to undertake the proposed vegetation maintenance actions.  Duquesne admitted that it removed or pruned various trees along Old Mill Road in Fox Chapel that posed reliability and safety hazards to its distribution power lines located in the public right-of-way.  Duquesne also avers that the photographs attached to the Complaint are not along Old Mill Road or located in Fox Chapel Borough.  Duquesne asserted that its vegetation maintenance ensures that it satisfies its obligation to provide safe and reliable electric service and denied that it proposed to cut more trees in its base rate case proceeding at Docket No. R-2018-3000124.  Duquesne submits that the Complainant is not entitled to the relief he seeks because Duquesne’s vegetation management plan complies with the applicable Section 57.198(n)(1) of the Commission rules and regulations, 52 Pa. Code §57.198(n)(1).[footnoteRef:2] [2: 		This section entitled “Vegetation management” requires that “[t]he Statewide minimum inspection and treatment cycle for vegetation management is between 4-8 years for distribution facilities.  An [Electric Distribution Company] shall submit a condition-based plan for vegetation management for its distribution system facilities explaining its treatment cycle.”] 


	In its New Matter, Duquesne asserts that its vegetation management plan complies with the Commission’s rules and regulations.  Duquesne explains that its vegetation management procedures are governed in part by the Commission Regulations at 52 Pa. Code § 57.198, which, in part, require Electric Distribution Companies (EDCs) to file an Inspection and Maintenance Plan (I&M Plan) for periodic inspection, maintenance, and replacement of the EDC’s facilities.  Furthermore, Duquesne submits that the Commission approved Duquesne’s I&M Plan (attached as Exhibit D) on December 22, 2016, at Docket No. M-2009-2094773.  Duquesne also averred that prior to the scheduled 2018 vegetation management, Duquesne met with the Complainant at his home to discuss the vegetation management scheduled to occur adjacent to his property.  Duquesne stated that it also met with Fox Hill Borough authorities who indicated support for Duquesne’s efforts.  Afterwards, Duquesne conducted its tree removal, trimming and pruning of vegetation within Fox Hill Borough on or about January 22, 2018, in accordance with applicable industry best practices and consistent with its I&M Plan.  Because it vegetation management work in Fox Hill Borough did not violate the provisions of safe and reliable service under Section 1501 of the Code, 66 Pa. C.S. § 1501, or any other applicable Commission rule or regulation, Duquesne requested that the Commission deny the relief sought by the complainant.

	In its Preliminary Objections, Duquesne contended that it did not remove or prune trees on the Complainant’s property, and that without the Complainant’s ownership, he lacks standing because he does not have a direct, immediate, or substantial interest to support his Complaint.  In addition, Duquesne contends that the Complainant lacks legal sufficiency because he did not identify violation of Pennsylvania law or Commission authority.  Notwithstanding the Complainant’s allegations, Duquesne asserts it was satisfying its obligation to provide safe and reliable service under Section 1501 of the Code when it performed the vegetation management of which the Complainant complains, along Old Mill Road, to service the overhead distribution lines where vegetation was posing reliability and safety hazards.  For these reasons, Duquesne requested that the Commission sustain its Preliminary Objections and dismiss the Complaint with prejudice.

	The Complainant did not respond to either the New Matter or the Preliminary Objections.

On August 20, 2018, the Commission issued the Initial Decision of ALJ Dunderdale in which she granted the Preliminary Objections and dismissed the Complaint for failure to state a claim upon which relief can be granted.

Discussion

Initially, we note that any issues that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
	(3)	Insufficient specificity of a pleading. 
	(4)	Legal insufficiency of a pleading. 
	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
[bookmark: 5.101.]	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.


52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJs’ Initial Decision 

		In her Initial Decision, ALJ Dunderdale reached four Conclusions of Law.  I.D. at 6-7.  The Conclusions of Law are incorporated herein by reference and are adopted, without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  


		The ALJ summarized the Preliminary Objections as follows:

Duquesne Light requests the Commission dismiss the formal complaint because: (1) Complainant lacks standing to bring the complaint because he does not have a direct, immediate or substantial interest in the proceeding, pursuant to 52 Pa. Code § 5.101(a)(7); and (2) the formal complaint is legally insufficient, pursuant to 52 Pa. Code § 5.22(a)(4).

I.D. at 2.

		For purposes of disposing the Preliminary Objections, the ALJ concluded that notwithstanding the fact that the record in Duquesne’s general base rate case proceeding is now closed and a Recommended Decision has been issued, this Complaint does not belong in the pending DLC base rate case proceeding because it does not involve (1) the money that DLC may spend on its vegetation management program; (2) how the cost is collected; and (3) the allocation of the cost among rate classes.  I.D. at 5.

		The ALJ also concluded that the Complaint also does not involve an ongoing or proposed project at or near the Complainant’s property.  However, the ALJ did find that the Complaint involves questions concerning the content of the vegetation management program and, as such, the Complaint most appropriately should have been heard within the context of Duquesne’s I&M Plan that was filed on September 29, 2016, for the period from January 1, 2018 through December 31, 2019.  The ALJ reasoned that if that proceeding was ongoing currently, the instant Complaint could have been consolidated into that proceeding.  Id.

		After determining that it is not appropriate to include the Complaint in the pending general base rate proceeding and that it is too late to include the Complaint in the context of Duquesne’s I&M Plan, the ALJ found that the Complainant failed to allege that Duquesne violated the Public Utility Code, the Commission’s Regulations or any Commission Order and that he failed to allege defects by Duquesne which affect him personally.  Accordingly, the ALJ granted Duquesne’s Preliminary Objections and dismissed the Complaint.  In granting the Preliminary Objections, ALJ Dunderdale determined that a hearing in this matter is not necessary or in the public interest because: (1) the Commission does not have jurisdiction over the subject matter of this dispute because it does not involve a matter that affects the Complainant personally as a customer, and the Complainant lacks sufficient standing to contest a matter that does not involve him personally;[footnoteRef:3] and (2) the Complaint does not raise a claim, that, if proven, would show that Duquesne failed in any way to furnish and maintain adequate, efficient, safe and reasonable service and facilities.[footnoteRef:4]  Conclusions of Law Nos. 2 and 3I.D. at 6-7. [3: 		52 Pa. Code § 5.101(a)(1).]  [4: 		52 Pa. Code § 5.101(a)(1) and 66 Pa.C.S.A. § 1501.] 


Disposition

	The Code is clear that any person having an interest in the subject matter may file a complaint, setting forth any act or thing done or omitted to be done by any public utility in violation of any law, Regulation or Order of the Commission.  66 Pa. C.S. §701.  We do not believe that complaints are to be limited to only rate cases or open proceedings.  Consistent with Section 701 of the Code, if a Complainant alleges appropriate standing to bring a complaint, then the Complainant may do so.

	Accordingly, we shall provide Mr. Wendell thirty days to inform the Commission by letter addressed to the Commission’s Secretary whether he desires to proceed in the prosecution of his Complaint as a stand-alone complaint, and whether he possesses the appropriate standing to do so.

Conclusion

In light of the foregoing discussion, we shall suspend the ALJ’s Initial Decision, and give the Complainant thirty days, from the date of entry of this Opinion and Order, to inform the Commission of his desire to pursue prosecution of the Complaint as a stand-alone Complaint, and that he possesses the appropriate standing to do so, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Initial Decision Granting Respondent’s Preliminary Objections of Administrative Law Judge Katrina L. Dunderdale, issued on August 20, 2018, is hereby suspended, consistent with this Opinion and Order.

2.	That within thirty (30) days from the date of entry listed on the last page of this Opinion and Order, Richard Wendell shall file a letter with the Commission’s Secretary to indicate whether or not he desires to pursue prosecution of his Complaint as either a ratepayer or owner of property affected by Duquesne Light Company’s vegetation management.  The letter shall be sent to the following address:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120


3.	That, upon receipt of the letter as specified in Ordering Paragraph No. 2, above, the Secretary shall assign the Complaint to the Office of Administrative Law Judge.

4.	That a negative response from Richard Wendell or failure by Richard Wendell to file a letter pursuant to Ordering Paragraph No. 2, above, will result in the adoption of the Initial Decision of Administrative Law Judge Katrina L. Dunderdale and the Formal Complaint of Richard Wendell against Duquesne Light Company that was filed on June 5, 2018, will be dismissed, and the proceeding at Docket No. C‑2018-3002839 will be marked closed, without further action by the Commission.

							BY THE COMMISSION,
[image: ]




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 25, 2018 

[bookmark: _GoBack]ORDER ENTERED:  November 29, 2018
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