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Otis Johnson 		     		                                                             F-2017-2605672 

	     v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Otis Johnson (Complainant) filed on April 19, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on April 12, 2018, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW or the Company) on May 11, 2018.  For the reasons stated below, we shall deny the Exceptions, and adopt the Initial Decision of ALJ Vero, consistent with this Opinion and Order.

History of the Proceeding

On May 12, 2017, the Complainant filed a Formal Complaint against PGW with the Commission wherein he alleged that his PGW bill for the month of January was abnormally high.  As relief, the Complainant requested that his gas bill be reviewed and corrected.  Complaint at ¶¶ 4-5.[footnoteRef:1] [1:  	This Formal Complaint is a timely appeal of the Commission’s Bureau of Consumer Services (BCS) decision of April 28, 2017 at BCS No. 3503210, which dismissed the Complainant’s Informal Complaint filed against PGW, concluding, inter alia, that the bills are based on actual meter readings and are correct as rendered.] 


On June 12, 2017, PGW filed an Answer (Answer), in which it denied all material allegations of fact and conclusions of law in the Complaint.  As part of its Answer, PGW included, as Exhibit A, the BCS decision at BCS Case No. 3503210 wherein the BCS determined that there is no compelling factual evidence to indicate that the billing is incorrect.  In its decision, the BCS informed the Complainant that his bills are based on actual meter reads, that his average monthly usage decreased by approximately 33% from December 29, 2016 through January 30, 2017, when comparing usage to the same time period during previous years, and that, if he believes the meter in his home is faulty, he can request that PGW test the meter for accuracy.  PGW concluded its Answer by requesting that the Complaint be dismissed.  Answer at 1-2.

By Hearing Notice dated June 19, 2017, an Initial Hearing was scheduled as part of the afternoon session of a call of the docket hearing on August 8, 2017.  When it was determined that the Complainant was not a good candidate for a call of the docket hearing, the case was scheduled to be heard separately at a later date.

On July 14, 2017, a Hearing Cancellation/Reschedule Notice was issued establishing an Initial Hearing for September 6, 2017.  However, due to a conflict with the ALJ’s schedule, a subsequent Hearing Cancellation/Reschedule Notice dated August 9, 2017, notified the parties that the initial hearing was rescheduled for October 11, 2017.

A Prehearing Order was issued on September 19, 2017, confirming the hearing date and time, informing the parties of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.

On October 4, 2017, the Complainant submitted a written request for a continuance, requesting that the hearing be rescheduled for December 8, 2017; his request also included several procedural questions with regard to the hearing.  On October 5, 2017, the ALJ sent a copy of the Complainant’s request to PGW’s attorney, who informed the ALJ that PGW had no objections to the Complainant’s request.

On October 17, 2017, the ALJ issued an Order granting the Complainant’s request for a continuance and answering the procedural questions he had listed in his October 4, 2017 request.

On October 27, 2017, the Complainant e-mailed ALJ Vero with questions regarding the possibility of talking directly with the ALJ prior to the hearing in absence of PGW.  ALJ Vero forwarded a copy of the Complainant’s e-mail to PGW’s attorney and informed the Complainant that ex-parte communications between a party and the presiding officer were prohibited.

On November 16,2017, a Hearing Cancellation/Reschedule Notice was issued establishing an initial hearing for December 8, 2017, at 10:00 a.m.

On December 8, 2017, the hearing convened as scheduled.  The Complainant appeared pro se.  PGW appeared and was represented by its counsel.  The parties agreed to engage in settlement discussions prior to going forward with the hearing.  Tr. at 8-10.  The discussions were successful as the parties were able to resolve the issues raised in the Complaint.  In particular, the Complainant conceded that the disputed bill was correct as rendered, and he indicated that he no longer wished to prosecute his Complaint against PGW.  Tr. at 11-12, 14-15.[footnoteRef:2]  The record in this matter consists of the pleadings, Prehearing Orders and the sixteen-page transcript from the December 8, 2017 hearing.  The record closed upon receipt of the transcript on January 8, 2018. [2:  	The ALJ stated that for the purposes of her Initial Decision, the Complainant’s statement that he no longer wished to prosecute his Complaint against PGW will be treated as a Petition for Leave to Withdraw his Complaint.  I.D. at 4.] 


On April 12, 2018, the Commission issued the Initial Decision of ALJ Vero, wherein she granted the Complainant’s request to withdraw the Complaint.  I.D. at 5.

As stated above, on April 19, 2018, the Complainant filed Exceptions to the Initial Decision, but failed to serve them on PGW.[footnoteRef:3]  Consequently, by Secretarial Letter issued April 19, 2018, the Commission’s Secretary’s Bureau served them on PGW, indicating that PGW would have until May 14, 2018, to file Reply Exceptions.  PGW filed Replies to Exceptions on May 11, 2018.  [3:  	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


Discussion

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

Legal Standards

Withdrawal of a pleading in a contested proceeding is governed by Section 5.94 of our Regulations, 52 Pa. Code § 5.94, which provides the following:

(a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, any objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 


[bookmark: 5.94.]52 Pa. Code § 5.94.

Commission Regulations allow a party to petition to reopen the proceeding any time after the record is closed but before a final decision is issued for the purpose of taking additional evidence.  52 Pa. Code § 5.571(a).  The burden is on the petitioner to show grounds for reopening the proceeding, including changes of fact or law that have occurred since the conclusion of the hearing.  52 Pa. Code § 5.571(b).  The Commission may reopen the record after the presiding officer has issued a decision if there is reason to believe that conditions of fact or law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  52 Pa. Code § 5.571(d).

ALJ’s Initial Decision 
	
In her Initial Decision, ALJ Vero made eight Findings of Fact and reached four Conclusions of Law.  I.D. at 3-5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that the Commission’s Regulation at 52 Pa. Code § 5.94 permits parties to withdraw pleadings in a contested proceeding.  She further noted that, in ruling on such a request, the presiding officer is to consider the petition, any objections thereto, and the public interest.  Noting that PGW did not have an objection to the Complainant’s request to withdraw his Complaint, the ALJ granted the Complainant’s Petition, finding that it was in the public interest to do so because the need for litigation would be eliminated, as well as saving the parties any additional costs in time and money they would otherwise incur litigating the case.  I.D. at 4-5.  

Exceptions and Replies

The Complainant’s document submitted in response to the ALJ’s Initial Decision consists of one sentence, which merely states that he “is not satisfied with the outcome or the manner in which it was conducted.”  Exc. at 1.  While the format of the Complainant’s document does not comply with our Regulations, we have previously determined that we will accept the document as Exceptions to the Initial Decision.

In its Replies to Exceptions, PGW notes the ambiguous nature of the Complainant’s Exceptions, and therefore, it has structured its response to serve both as PGW’s Reply Exceptions and as its Answer to the Petition to Reopen.  R. Exc. at 3.  PGW avers that the Complainant clearly conveyed his intent to withdraw his Complaint, highlighting the Complainant’s testimony:

THE COURT:  Am I clear in understanding that you no longer wish to continue with complaint?

THE WITNESS:  Yes, you’re clear.  I no longer wish to file a complaint.

Tr. at 14:8-12.

Further PGW argues that the Complainant’s Exceptions fail to address any error in fact or law contained in the Initial Decision refuting the determination that the Complainant’s statement that he no longer wished to prosecute his Complaint against PGW is tantamount to a Petition for Leave to Withdraw his Complaint or that such Petition should have been granted.  R. Exc. at 3.

PGW also asserts that if the Commission were to consider the Complainant’s Exceptions as a request to reopen the record, as permitted by the provisions of the Commission’s Regulations, found at 52 Pa. Code §5.571, “the Complainant offers no changes of fact or law, nothing except his feelings of dissatisfaction with the outcome or the manner in which ‘it’ was conducted.”  R. Exc. at 3.  PGW notes the Complainant’s satisfaction with the explanation received regarding the accuracy of his billing, as well as the lack of any indication or explanation from the Complainant regarding the source of his dissatisfaction with respect to any aspect of the proceedings.  Id. at 4.

PGW notes that, in addition to material changes of fact or law to have occurred since the conclusion of the hearing, a decision that reopening the record is warranted may also be based on a determination that the public interest dictates that the record should be reopened.  In this regard, PGW argues that there is no public interest that is served by reopening the record and that everything related to the accuracy of the Complainant’s January 2017 bill is the same as it was on December 8, 2017, when it was explained to him.  Id.

Disposition  

Based on our review of the record in this proceeding, the Exceptions, and the Replies thereto, we shall deny the Complainant’s Exceptions.  First, we find that the general averments the Complainant makes in his Exceptions do not provide us with any specific information on which to evaluate his position.  Additionally, the Complainant has failed to identify any findings of fact or conclusions of law in the Initial Decision to which he objects and has failed to provide supporting reasons for his Exceptions, as required by Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b).

Furthermore, as acknowledged by PGW in its Replies to the Complainant’s Exceptions, there is a possibility that, even though the filing was styled as “Exceptions to the Initial Decision,” this pro se Complainant may have intended to request a reopening of the record, consistent with our Regulation at 52 Pa. Code § 5.571(d)(2) (stating, in pertinent part, “the Commission may reopen the record after the presiding officer has issued a decision”).  However, Section 5.571 requires that such petition set forth the facts claimed to constitute grounds requiring the reopening of the proceeding, including material changes of fact or law alleged to have occurred since the conclusion of the hearing.  52 Pa. Code § 5.571(b).  In this case, the Complainant provided no indication of the basis for requesting a new hearing.  To the extent the Complainant’s filing can be construed as a request to reopen the record, we shall deny that request as well.

Conclusion

Based on our review and analysis of the record in this proceeding, including the Initial Decision, and the Exceptions and Replies thereto, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that grants the Complainant’s Petition for Leave to Withdraw his Complaint in this proceeding, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions of Otis Johnson, filed on April 19, 2018, to the Initial Decision of Administrative Law Judge Eranda, issued on April 12, 2018, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued on April 12, 2018, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on May 12, 2017, by Otis Johnson against Philadelphia Gas Works, at Docket No. F-2017-2605672 is withdrawn, consistent with this Opinion and Order.

4.	That the proceeding docketed at F-2017-2605672 be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 6, 2018
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