BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Geoff Day						:
							:
	v.						:		C-2018-3003960
							:
Duquesne Light Company				:



INTERIM ORDER
GRANTING MOTION OF DUQUESNE LIGHT COMPANY TO COMPEL RESPONSES TO INTERROGATORIES AND DOCUMENT REQUESTS 
  

On October 25, 2018, Respondent served interrogatories and requests for production of documents upon Complainant.  Complainant’s responses to the discovery requests were due on November 14, 2018.

On November 20, 2018, Respondent filed a Motion To Compel Responses To Interrogatories And Document Requests (Motion to Compel).  In its Motion to Compel, Respondent avers that on October 25, 2018, the Company issued to Complainant interrogatories and document requests (Discovery Requests), seeking information and documents related to Complainant’s allegations regarding the Company’s smart meters.  Complainant served upon Respondent correspondence dated November 13, 2018 and a one-page document entitled “Response to discovery request” whereby Complainant stated that the discovery requests have limited or no relevance “to the matter at hand” and that the requested information also represents a further invasion of privacy.  Complainant further references his “previous response” and states that the discovery requests are intended and designed with the purpose of causing confusion, undue delay, and harassment of Complainant.  Complainant also refers to “rule 26”.  Complainant’s response is interpreted as objections to all of the discovery requests.  

A full copy of the Company’s Discovery Requests was attached to the Motion To Compel and marked as Exhibit A.  A copy of Complainant’s Response to the Company’s Discovery Requests was attached as Exhibit B.

Complainant did not identify any specific Discovery Requests which he believed was irrelevant or which sought private information.  Furthermore, the Company’s Discovery Requests seek relevant information and fall within the permissible scope of discovery.

Discoverable matter under the Commission’s regulations is matter that is relevant and unprivileged.  66 Pa.C.S. § 333(d).  The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa.Code § 5.321(c) as follows:

§ 5.321. Scope.

(c) Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

It is well established that there are limitations on discovery.  Limitations to discovery requests include those set forth in the Commission’s regulations at 52 Pa.Code § 5.361(a) - (c) as follows:

§ 5.361. Limitation of scope of discovery and deposition.

(a) Discovery or deposition is not permitted which:

(1) Is sought in bad faith.

(2) Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party.

(3) Relates to matter which is privileged.

(4) Would require the making of an unreasonable investigation by the deponent, a party or witness.

(b) In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c) If the information requested has been previously provided, the answering party shall specify the location of the information.

Discovery may be obtained regarding any matter relevant to the subject matter. Relevant evidence is evidence that tends to make an act at issue more or less probable.  Moreover, evidence is relevant if it advances the inquiry in some degree and, thus, has probative value.  Although the law does not furnish an absolute test of relevancy, the Pennsylvania Supreme Court follows a two-part analysis for determining relevance.  In Commonwealth v. Stewart, 461 Pa. 274, 336 A.2d 282 (1975), the Court held that “[i]t must be determined first if the inference sought to be raised by the evidence bears upon a matter at issue in this case and, second, whether the evidence renders the desired inference more probable than it would be without the evidence.”  Id. at 284.

Furthermore, the Commission’s Regulations at 52 Pa.Code § 5.371 address the consequences of a participant’s failure to comply with the Commission’s discovery regulations.  Section 5.371 provides that: 

(a)	The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1)	A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter.

Further, 52 Pa.Code § 5.372 provides that the presiding officer may impose appropriate sanctions upon a party found to be found in violation of the obligations set forth in the Commission’s regulations. 

Under the circumstances, I conclude that Complainant is required to provide full and complete responses to the subject Discovery Requests, consistent with the ordering paragraphs below.  
	      	
		THEREFORE,

IT IS ORDERED:

1. That the Motion to Compel Discovery Responses filed by Respondent on November 20, 2018, is granted.

2. [bookmark: _GoBack]That Complainant’s objections and Response to discovery requests dated November 13, 2018 are denied.  

3. That Complainant shall serve upon counsel for Respondent, full and complete responses to all of the Interrogatories and Request For Production of Documents served upon Complainant by Respondent not later than January 4, 2019. 



Date:  December 14, 2018					______________________________
								Jeffrey A. Watson
						       		Administrative Law Judge
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