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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the late-filed Exceptions[footnoteRef:2] of Christy McGriff Complainant or Ms. McGriff)[footnoteRef:3] filed on August 6, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale issued on July 11, 2018, in the above-captioned proceeding.  Replies to Exceptions were filed by Duquesne Light Company (Duquesne or the Company) on August 20, 2018.  For the reasons stated below, we shall deny the Complainant’s Exceptions. [2: 	The Complainant’s Exceptions were due on July 31, 2018, but were filed six days past the deadline.  Since the Complainant is unrepresented, we shall consider the Exceptions, nunc pro tunc, and will address the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).]  [3: 	On August 15, 2018, the Commission’s Secretary issued a Secretarial Letter to the Parties that highlighted a correspondence by Duquesne dated August 9, 2018, that requested that the Complainant’s Exceptions be quashed because they were untimely filed and were served on Duquesne one day before the August 10, 2018 deadline for filing Replies to Exceptions.  According to the Secretarial Letter, Duquesne’s correspondence also requested that the Company be permitted to file Replies on or before August 19, 2018 if the Exceptions were not quashed.  Because the Complainant is a pro se Complainant, the Secretary’s Bureau accepted her Exceptions and granted Duquesne’s request to extend the deadline for filing Replies to Exceptions by ten days from the original due date or on or before August 20, 2018.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On July 7, 2017, the Complainant filed a Formal Complaint (Complaint) against Duquesne alleging that the Company is threatening to shut off her electric service or has already shut off her service.  This Complaint is a timely appeal of a Bureau of Consumer Services informal decision at BCS Case No. 3519203.  For relief, the Complainant requested that the Commission review her bills because they are too high and that she would like her Customer Assistance Program (CAP) percentage changed. Complaint at 2-3; I.D. at 1.

On July 27, 2017, Duquesne filed an Answer admitting and denying certain material allegations of fact in the Complaint.  Duquesne averred it correctly sent the Complainant a 10 Day Shut-Off Notice for non-payment in July 2017 and asserted that the Complainant owed $2,074.46.  Answer at 1.  According to Duquesne, the Complainant established electric service at 1019 Rebecca Avenue, Floor 2, Pittsburgh, PA (Service Address) and has been enrolled in Duquesne’s CAP since September 5, 2012.  Duquesne explained that under the CAP arrangement, the Complainant was required to pay 60% of her monthly budget bill and was eligible for incremental balance forgiveness if she complied with the CAP requirements.  Duquesne reiterated that the Complainant owed the outstanding balance that was specified in the 10 Day Shut-Off Notice.  Id. at 1-3.

On August 11, 2017, the Commission issued a Call-In Telephonic Hearing Notice that scheduled a telephonic hearing on this matter for September 25, 2017.  On August 15, 2017, the ALJ issued a Prehearing Order which outlined various procedural matters, including how to request a continuance.

On September 20, 2017, the ALJ received a hand-written letter from Ms. McGriff requesting a continuance because of a problem with the cell phone number listed on the Hearing Notice for the Complainant.

On September 21, 2017, Duquesne indicated it had no objection to the continuance.  On the same day, the ALJ issued the First Interim Order granting the Complainant’s request for a continuance.  On September 26, 2017, a Hearing Cancellation/Reschedule Notice was issued, which scheduled a hearing for November 3, 2017.

		On November 3, 2017, a hearing was held in this matter.  The Complainant appeared pro se and testified on her own behalf, offering no exhibits.  Duquesne appeared and was represented by counsel, who presented the testimony of one witness, Ms. Maxine Morris.  Duquesne also offered seven exhibits (Exhibits B, D, E, F, G, H and I) during the hearing, which were all admitted into the record.  In addition to the seven exhibits, the record from the November 3, 2017 hearing also contains a sixty-one-page transcript (Nov. 2017 Tr.).  The record for the November 3, 2017 hearing closed on December 6, 2017, upon receipt of the transcripts by the ALJ.  I.D. at 2.

On February 14, 2018, the ALJ issued the Second Interim Order in which she noted that the Complainant specifically alleged her monthly bills were wrong and the CAP arrearage was too high.  According to the ALJ, despite the specific allegations in the Complaint, Duquesne did not present any documentation or testimony during the November 3, 2017 hearing regarding when the arrearage accrued, how the CAP percentage was calculated, how the CAP percentage was applied to the Complainant’s account, and what Duquesne determined were the income sources for the Complainant when the CAP percentages were calculated.  Hence, the ALJ reopened the November 3, 2017 hearing record, ordered a further hearing to be scheduled, and directed Duquesne to provide specific documentation on or before March 2, 2018.  The Second Interim Order specified that the only purpose for further hearing in this matter was to admit the specified documentation and to take testimony from Duquesne’s witnesses.  I.D. at 2-3.[footnoteRef:4] [4: 	The page numbers in the ALJ’s Initial Decision starting from page 2 are inaccurate.  Page number 2 is supposed to be page number 3, and page number 3 is supposed to be page number 4, etc.  In this Opinion and Order, references to the pages in the Initial Decision will be specified using the corrected page numbers (i.e., page number 2 will be referred to as page number 3, page number 3 as page number 4, etc.).] 


On the same day, the Commission issued a Call-In Telephone Hearing Notice scheduling this matter to be heard again on April 6, 2018.

[bookmark: _Hlk530556560]On April 6, 2018, a second hearing was held.  The Complainant appeared pro se and testified on her own behalf, offering no exhibits.  Duquesne appeared and was represented by counsel, who presented the testimony of one witness, Ms. Margaret Mueller.  Duquesne also offered four exhibits (Exhibits 1 through 4) during the hearing, which were all admitted into the record.  In addition to the four exhibits, the April 6, 2018 hearing record also contains an eighty-four-page transcript (April 2018 Tr.).  On May 4, 2018, upon receipts of the transcripts, ALJ Dunderdale issued an Interim Order Closing the Hearing Record.  I.D. at 3.

In her Initial Decision issued on July 11, 2018, ALJ Dunderdale dismissed the Complaint because the Complainant failed to prove that Duquesne provided unreasonable and inadequate customer service in the manner in which it calculated the Complainants required monthly CAP payments and the CAP arrearage due on the Complainant’s electric service account.[footnoteRef:5] [5: 	Duquesne’s CAP allows low-income households to pay a percentage of the budget bill depending on the level of household income.  As ratepayers pay the CAP amount every month on time and in full, the unpaid balance the ratepayer entered the program with is reduced and “written off” by 1/24 of the balance. (Nov. 2017 Tr. at 34, April 2018 Tr. at 17).] 


As noted, supra, the Complainant filed her Exceptions on August 6, 2018, and Duquesne filed Replies to Exceptions on August 20, 2018.

Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Duquesne is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Duquesne.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to Duquesne.  If the evidence presented by Duquesne is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of Duquesne.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….  66 Pa. C.S. § 1501.
The Commission has the authority and responsibility to define reasonable service under 66 Pa. C.S. § 1501 and § 1502.  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).   The term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”  66 Pa. C.S. § 102.  

ALJ Dunderdale made twenty-four Findings of Fact and reached three Conclusions of Law.  I.D. at 3-6, 11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ’s Initial Decision

		In her Initial Decision, ALJ Dunderdale disagreed with the Complainant’s claims that Duquesne’s CAP charges were excessive and were based on incorrect income assumptions over the years.[footnoteRef:6]  According to the ALJ, the Complainant failed to provide adequate evidence to support her allegations.  I.D. at 9.  On the other hand, the ALJ agreed with Duquesne’s argument that it properly reduced the required monthly payments when the Complainant informed the Company about the reduction in her household size and income.  The ALJ also agreed with Duquesne that the only reason the Complainant’s CAP arrears grew over time was due to incomplete, untimely or non-existent payments on the part of the Complainant.  Id.  Specifically, the ALJ stated the evidence on record shows that: (1) the Complainant’s household income and size decreased in 2015; (2) Duquesne reduced the Complainant’s CAP percentage in 2015 from 85% down to 60% due to the decreased household income and size; (3) the Complainant’s CAP arrears accrued after she moved into the Service Address in January 2012; (4) the Complainant often did not pay her required CAP amounts in full and on time since June 2013; and (5) Duquesne did not charge the Complainant excessive amounts for her electric service since June 2013.  Id. [6: 	The Complainant is unemployed and receives $731 monthly in Social Security Disability benefits. Nov. 2017 Tr. at 14, April 2018 Tr. at 33.] 


		According to the ALJ, the record evidence shows that in a fifty-eight-month period (from June 2013 to March 2018), the Complainant made only fifteen payments and there was a time the Complainant did not make any payments for a period of eleven months at a stretch.  The ALJ stated that while the Complainant did not provide any documentation to support the allegations she made against the Company, Duquesne presented credible evidence to show that the Complainant had a zero CAP balance when she moved to the Service Address in 2012; but over time, the Complainant accrued the $2,428.14 CAP arrearage because of her failure to timely or fully pay her electric bills.  Id. at 10-11.

		In light of all of the above, the ALJ denied the Complaint for failure by the Complainant to provide sufficient evidence that showed that Duquesne provided unreasonable and inadequate customer service when it calculated the Complainant’s required monthly CAP payments and determined the Complainant’s CAP arrears.  Id. at 11.

Exceptions and Replies to Exceptions

Before addressing the Exceptions and Replies, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Exceptions, the Complainant disagrees with the ALJ’s Initial Decision and reiterates the same allegations she made against the Company during the hearings.  Specifically, the Complainant disputes three Findings of Fact (FOF) in the ALJ’s Initial Decision as discussed below.  Exc. at 1-4.  

In her Exception No. 1, the Complainant disputes FOF No. 12, which states “[o]n November 16, 2015, Complainant’s CAP percentage dropped from 85% to 60% and remained at 60% until May 2018 when Duquesne Light dropped the CAP percentage to 40%.  (Nov. Tr. 10-20, 36, 37; Apr. Tr. 16-18; Duquesne Light Exhibits B, D, E, F & G).”  I.D. at 5.  The Complainant reiterates her argument that questions how her CAP percentages were determined by Duquesne and argues that the Company miscalculated her bills.  Exc. at 2.

In Reply, Duquesne requests that the Commission dismiss the Complainant’s Exception No. 1 because FOF No. 12 is supported by undisputed evidence in the record.  According to Duquesne, the Complainant did not provide any evidence to support her allegation that Duquesne billed her under incorrect CAP percentages.  Rather, Duquesne argues, its witnesses and the several exhibits it provided in this proceeding explain how the percentages under which the Complainant was billed were calculated.  R. Exc. at 4-5 (citing Nov. 2017 Tr. at 36-37, April 2018 Tr. at 16-18; Exhs. B, D, E, F, and G). 

In her Exception No. 2, the Complainant disputes FOF No. 14, which states “[a]s of February 19, 2018, the account balance totaled $2,528.79 and the CAP arrears balance totaled $2,485.14. (Nov. Tr. 23, 49; Apr. Tr. 15, 43, 65; Duquesne Light Exhibits A & 1).”  I.D. at 5.  The Complainant argues the overdue amount as of July 5, 2018, was $1,950.11.  In support of this claim, the Complainant attached a 10 Day Shut-Off Notice dated July 5, 2017, that was issued to her by Duquesne.  Exc. at 2-3.

In Reply, Duquesne avers that because FOF No. 14 is also supported by undisputed evidence in the record, this Exception also must be dismissed.  According to Duquesne, the testimony of its witness, Margaret Mueller, during the April 6, 2018 hearing, and the evidence Duquesne submitted during the hearing confirm that the Complainant’s account balance as of February 19, 2018, was $2,528.79, and her CAP arrears totaled $2,485.14.  R. Exc. at 5 (citing April 2018 Tr. at 15, 65; Exh. 1).

In her Exception No. 3, the Complainant disputes FOF No. 21, which states “[f]rom June 2013 to March 2018, Complainant’s account balance increased from $955.08 to $2,528.79. (Duquesne Light Exhibit 1).”  I.D. at 6.  The Complainant argues that the $955.08 balance from June 2013 is from a previous address and in accordance with the four-year record rule, the June 2013 balance should not have been included in her current account balance, let alone, discussed in this proceeding.  The Complainant avers that the $955.08 balance from her previous address was paid off and accused Duquesne of inappropriately including it in her current outstanding account balance.  Exc. at 3-4.

In Reply, Duquesne avers that unlike the Complainant, who offered no evidence to refute FOF No. 21, the Company provided substantial evidence in this proceeding to support the fact that the Complainant’s account balance increased from $955.08 in June 2013 to $2,528.79 in March 2018.  R. Exc. at 6.  According to Duquesne, its witness, Margaret Mueller, testified during the April 6, 2018 hearing that the Complainant had an account balance of $955.09 in June 2013 because she failed to pay her electric service bills from 2012 to June 2013, in full.  Therefore, Duquesne contends that this Exception also must be dismissed.  Id. (citing April 2018 Tr. at 62-64).

Finally, Duquesne avers that the Complainant failed to provide any evidence or documentation to support the claims in her Exceptions to the ALJ’s Initial Decision.  Duquesne submits that every FOF in the Initial Decision is supported by adequate and credible evidence on the record.  Therefore, Duquesne requests that the Commission reject the Complainant’s Exceptions and adopt ALJ Dunderdale’s Initial Decision.  R. Exc. at 6.

Disposition

Upon our consideration of the record and the relevant facts in this matter, we shall deny the Complainant’s Exceptions.  We agree with Duquesne that each Finding of Fact in the ALJ’s Initial Decision is supported by substantial evidence on the record.  Nothing in the record demonstrates that Duquesne provided unreasonable or inadequate service in its calculation of the Complainant’s CAP percentages and arrearages.  Thus, as discussed in more detail below, it is clear from the record that the Complainant did not meet her burden of proof by providing documentation or evidence in support of her claims.

The Complainant’s primary concern in this case involves the accuracy of the percentages used by Duquesne to calculate her CAP arrearages.  The Complainant alleges the amount Duquesne bills her per month is excessive, the monthly billing statements are too high, and that Duquesne miscalculated her household income by including her mother’s income in its calculation after her mother left the household.  Hence, because she can only afford to pay the CAP amount but not the lump sum CAP arrearage Duquesne required her to pay in its July 2017 Shut-off Notice, the Complainant requests that the Commission order Duquesne to put her at the 60% CAP level and reduce the unpaid CAP balance by $2,000 because the CAP percentage was too high.  Complaint at 2-3; I.D. at 7.

In review, we agree that the Complainant did not make the required monthly payments despite the Company reducing her CAP percentage from 85% to 60% in 2015.  Duquesne has indicated in this proceeding that following its revision of the Complainant’s CAP, it has further reduced her CAP percentage from 60% to 40% starting in May 2018.[footnoteRef:7]  April 2018 Tr. at 16-18.  We agree that Ms. McGriff’s CAP arrearage increased to more than $2,400 since 2012 because she failed to pay the CAP amount in full and on time each month.  The record is clear that on multiple occasions, the Complainant failed to make a payment on her account.  For instance, the record shows that in the fifty-eight-month period from June 2013 to March 2018, the Complainant made only fifteen payments.  April 2018 Tr. at 43; Exh. 1.  Therefore, we do not believe Duquesne provided unreasonable or inadequate service in its calculation of the Complainant’s CAP arrearages.   [7: 	According to Duquesne, the 40% CAP percentage would be reflected in the Complainant’s next bill due in May 2018.  April 2018 Tr. at 16-18.] 


Regarding the Complainant’s Exception No. 1, the record adequately demonstrates that from September 5, 2012 to November 16, 2015, the Complainant was required to pay 85% of her monthly budget bills based on her monthly income, her number of household occupants, and her participation in the Company’s CAP.  Nov. 2017 Tr. at 12-13, 34-35, April 2018 Tr. at 16, 33; Exhs. B, 2 and 3.  The record also shows that from September 5, 2012 to September 8, 2014, the Complainant reported a monthly income of $1,414, for a household of two, which placed her in a Federal Poverty Level (FPL) of between 101% to 150% and a CAP percentage of 85%.  However, on November 15, 2015, the Complainant updated her income and household number with Duquesne, and this prompted a change to her CAP percentage.  April 2018 Tr. at 34-35.  The updated information provided by the Complainant placed the Complainant in a lower FPL of between 51% to 100% and accordingly, her CAP percentage was reduced from 85% to 60%.  Duquesne indicated that it further reduced the Complainant’s CAP percentage from 60% to 40% starting in May 2018 after it revised its CAP plan.  Nov. 2017 Tr. at 10-20, 36-37, April 2018 Tr. at 15-18; Exhs. B, D, E, F, G and H.  We note that although the Complainant expresses her disagreement with the ALJ’s FOF No. 12, she has not provided any documentation or evidence to support her allegations in this matter.  As such, because FOF No. 12 is supported by substantial evidence on the record, we shall deny the Complainant’s Exception No. 1.

With regard to the Complainant’s Exception No. 2, we find that the record clearly supports the ALJ’s FOF No. 14 that her overdue account balance as of February 19, 2018, was $2,528.79.  In her Exception No. 2, the Complainant attached a copy of the Shut-off Notice she received that she claims showed her balance as of July 5, 2018, was $1,950.11.  It appears that the Complainant misread the balance date on the Shut-off Notice.  Rather than acknowledging that the date on the notice is July 5, 2017, the Complainant argues that the date is July 5, 2018.  Thus, the record is correct that Complainant’s overdue account balance as of July 5, 2017, was $1,950.11, and her total account balance as of February 19, 2018, was $2,528.79, with a CAP balance of $2,485.14.  April 2018 Tr. at 15, 43, 65; Exh. 1.  Accordingly, we shall deny the Complainant’s Exception No. 2.

Concerning Exception No. 3, we disagree with the Complainant’s claim that the June 2013 balance should not have been included in her current account balance because the $955.08 balance from June 2013 is from a previous address that was paid off and should not have been considered because the statute of limitations under the four-year record rule has expired.  

Although, the Complainant avers the $955.08 balance was from a previous address, the record contradicts the Complainant’s claim.  Duquesne indicated that the Complainant moved into the Service Address on January 4, 2012, but did not enroll in Duquesne’s CAP until August 5, 2012.  According to Duquesne, the Complainant had a zero CAP balance and a zero-account balance when she moved into the Service Address in 2012.  April 2018 Tr. at 57-60, 61-64.  Duquesne also testified that the Complainant was on CAP in her previous address and defaulted on the CAP payment in 2011.  However, according to Duquesne, she only owed $98 at the previous address and when she moved to the Service Address, her CAP arrears were frozen and did not apply to her current address.  April 2018 Tr. at 57-59.  

With regard to the Complainant’s argument in her Exceptions that the $955.08 balance accrued from her previous address should not apply in this proceeding, it is important to note that the ALJ explained to the Complainant during the April 6, 2018 hearing that Duquesne provided the Complainant’s account statement starting from June 2013 only in an attempt to comply with the ALJ’s directive in the Second Interim Order.  Thus, the record is clear that the $955.08 balance on the Complainant’s account emanated from portions of her bills from 2012 until June 2013 that the Complainant failed to pay on time or pay in full.  April 2018 Tr. at 62-64; Exh. 1.  Based on our review of the record, we find that the Complainant is responsible for the amount in question and should pay the amount.  Therefore, we are not convinced by the Complainant’s argument regarding this matter.  As such, we shall deny the Complainant’s Exception No. 3.  

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Dunderdale, which dismisses the Complaint; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Christy McGriff filed on August 6, 2018, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued on July 11, 2018, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued on July 11, 2018, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Christy McGriff on July 7, 2017, against Duquesne Light Company is dismissed, consistent with this Opinion and Order.

4. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: December 6, 2018

ORDER ENTERED:  December 6, 2018
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