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INTERIM ORDER
ON MOTION TO CONSOLIDATE AND PRELIMINARY OBJECTIONS

		On October 19, 2018, HFT Holdings, Inc. (Complainant) filed two formal complaints against Duquesne Light Company, alleging incorrect charges on the bills for two commercial properties, known as Manor Oak I (C-2018-3005529) and Manor Oak II (C-2018-3005532).  As relief the Complainant wants, among other things, the bills recalculated and a refund issued for the amount overpaid.  On November 8, 2018, Duquesne Light filed an answer and new matter, preliminary objections and a motion to consolidate[footnoteRef:1] for each complaint. [1:  	On December 3, 2018, Duquesne Light filed a redacted copy of the motion to consolidate which redacted the account numbers associated with each commercial property.] 


		On December 14, 2018, the Complainant filed a response to the motion to consolidate and a reply to new matter.

Preliminary Objections

		Duquesne Light filed a timely answer which denied the material allegations of the complaint and filed preliminary objections.  The preliminary objections seek dismissal of the complaint due to insufficient specificity.  As explained more fully below, the preliminary objections will be dismissed.


	The grounds for preliminary objection are limited: 
§ 5.101.  Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
			(7) 	Standing of a party to participate in the proceeding.

Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:3]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:4]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:5]  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:6] [2:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [3:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [4:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  
]  [5:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997). 
]  [6:  	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, PUC Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).
] 


	Typically, the Commission only dismisses a complaint for insufficiency when the complainant does little more than check a box on the formal complaint form supplied by the Commission.[footnoteRef:7]  Here,  both complaints have disputed bills attached and list additional disputes related to the rates charged and procedural handling of the bills.  Duquesne Light not only filed a thorough answer to the complaint, but also alleged additional facts in new matter.  Indeed, Duquesne Light’s answer suggests that it is well aware of the Complainant and the nature of the ongoing dispute.  Further, the Complainant is represented by counsel and any clarity that Duquesne Light seeks can be achieved with the aid of the Commission’s discovery procedures.[footnoteRef:8]  Therefore, Duquesne Light’s preliminary objections are dismissed as to both complaints. [7:  	E.g., Zaslav v. Philadelphia Gas Works, Docket No. F-2016-2549869 (Final Order entered December 20, 2016).
]  [8:  	52 Pa.Code § 5.321-5.372.] 


Motion to Consolidate
	
	Duquesne Light requests consolidation of the complaints associated with Manor Oak I and Manor Oak II.  In support of its motion Duquesne Light avers that the Complainant has made substantially similar allegations relating to both accounts, that the witnesses of both parties are likely to be the same in both matters and that neither party will be prejudiced by the consolidation.  The Complainant does not object to the consolidation.

	The motion to consolidate will be granted.  However, both parties are cautioned that some facts may be different for each property, particularly as it relates to amounts owed, payments made, consumption etc.  It is the responsibility of the parties to ensure that any evidence presented is very clear as to which property a particular fact is related to.

Miscellaneous

	The amounts in dispute in these complaints is substantial.  Currently a call-in evidentiary hearing is scheduled for January 29, 2019.  The parties are directed to confer and in the event counsel believes that a discussion of a discovery schedule and other procedural matters would be more productive, the parties shall promptly file a written request for the conversion of the January 29, 2019 evidentiary hearing to a prehearing conference.  

	THEREFORE,

	IT IS ORDERED:

	1.	That the preliminary objections of Duquesne Light are dismissed.

	2.	That the motion of Duquesne Light to consolidate the formal complaints of HFT Holdings, Inc. is granted.
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Date:  December 18, 2018						/s/				
							Mary D. Long
							Administrative Law Judge
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