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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Notice of Appeal, Nunc Pro Tunc (Petition) of Kenneth McLean (Mr. McLean or Petitioner) filed on February 8, 2018, in the above-captioned proceeding.  In his filing, Petitioner is “seeking to nullify” the Commission’s Opinion and Order entered on November 13, 2017, in the above-captioned proceeding (November 2017 Order).[footnoteRef:2]  On February 7, 2018, Philadelphia Gas Works (PGW) filed its Answer to the Petition.  For the reasons discussed below, we shall deny the Petition and mark this proceeding closed. [2: 	As we discuss below, we will treat Mr. McLean’s filing as a Petition for Rescission or Amendment.] 
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I.	History of the Proceeding

On March 29, 2016, Mr. McLean filed a Formal Complaint (Complaint) with the Commission challenging his responsibility for payment of an outstanding balance from a previous natural gas account that was originally opened in the name of his father, Thomas McLean.  In his Complaint, Mr. McLean alleged that although he was born and grew up at the service address, he never lived or stayed at the property from 2011 until he moved in around December 2014.[footnoteRef:3]  I.D. at 2, Tr. at 33, 35-36.  He also averred that from 2012 to December 2014 he did not have a permanent address and was homeless.  I.D. at 3; Tr. at 18, 34.  As such, Mr. McLean argued in his Complaint that PGW improperly transferred a balance of $1,541.49, which accrued at the service address from January 18, 2012, until February 23, 2015, to his name. [3: 	The Petitioner inherited the service address from Evelyn McLean, who died in 2014.  I.D. at 3, Tr. at 9, 14.] 


On May 2, 2016, PGW filed an Answer denying that there were incorrect charges on the Petitioner’s bill.  PGW argued that Mr. McLean resided at the service address during the time when the disputed balance accrued based on a consumer credit report which does not indicate any other address for the Petitioner since 1986.  I.D. at 3; Tr. at 71, 83-84.  Additionally, PGW argued that its customer contact records include a notation whereby Mr. McLean himself “confirmed he has always lived at the property.”  PGW Ex. 1 at 5.  As such, PGW requested that the Complaint be dismissed.

On June 15, 2016, the ALJ conducted a telephonic hearing in this matter.  Mr. McLean appeared pro se and testified on his own behalf.  PGW was represented by counsel.  PGW presented the testimony of one witness, Adrian Crawford, and presented five exhibits which were admitted into the record.  The record consisted of PGW’s Exhibits Nos. 1-4 and 6, as well as a 108-page transcript.  The record was closed on July 25, 2016.

On September 29, 2016, the Commission issued ALJ Long’s Initial Decision which recommended that the Complaint be partially sustained because PGW did not properly transfer to Mr. McLean, the balance of the former ratepayer at the service address which accrued from January 18, 2012, to December 2014.  I.D. at 7.  However, because Mr. McLean had admitted that he moved into the service address around December 2014, the ALJ found that he was responsible for any charges that accrued from December 1, 2014, until the time he contacted PGW to have service placed in his name on February 20, 2015.  I.D. at 7-8.

PGW filed Exceptions to the Initial Decision on October 19, 2016, and Mr. McLean filed Replies to Exceptions on November 1, 2016.

On November 13, 2017, the Commission entered the November 2017 Order that granted PGW’s Exceptions and reversed, in part, the ALJ’s Initial Decision to the extent it determined that PGW did not properly transfer to Mr. McLean, the balance of the former ratepayer at the service address which accrued from January 18, 2012, to December 1, 2014.  We concluded that Mr. McLean’s Complaint warranted a full dismissal because there was insufficient evidence to find that PGW violated the Public Utility Code (the Code), the Commission’s Regulations or Orders by holding him responsible for the payment of the former ratepayer’s balance from January 18, 2012, to December 1, 2014.  We also affirmed the ALJ’s Initial Decision to the extent it found no violation by PGW for holding Mr. McLean responsible for charges that accrued to the service address from December 1, 2014, when he moved into the service address, until February 20, 2015, when he contacted PGW to have service placed in his name.

As noted, Mr. McLean filed the instant Petition in response to the November 2017 Order.  Although the Petition is dated January 26, 2018, it was deemed filed with the Commission’s Secretary’s Bureau on February 8, 2018.  On February 2, 2018, the Secretary’s Bureau issued a letter to Mr. McLean explaining that the Petition was missing a verification as required under 52 Pa. Code § 1.36(a) and, therefore, it would not accept the filing.  In a letter dated February 5, 2018, Mr. McLean argued that a verification is unnecessary because he is a pro se litigant, and the requirement for a verification does not apply to an individual party litigant.  Thereafter, on February 8, 2018, the Secretary’s Bureau accepted the Petition as filed.

The Petition is styled as a Notice of Appeal, Nunc Pro Tunc.  In the first sentence thereof, the Petitioner states he is “seeking to nullify” the Commission’s November 2017 Order.  This statement is followed by nine numbered statements or paragraphs providing support for the request for the Commission to “nullify” the November 2017 Order.

PGW filed its Answer to the Petition on February 7, 2018.  As explained by PGW in its Answer, the Petition was served twice upon PGW.  Answer, n.1.  PGW averred that it received the first service of the Petition on January 30, 2018.  Accordingly, PGW filed a timely Answer on February 7, 2018, pursuant to our Regulations at 52 Pa. Code § 5.572(e), which requires an answer to a petition to be filed within ten days after service of such petition.  Answer, n. 1.  

On February 16, 2018, Mr. McLean filed a Reply to PGW’s Answer.[footnoteRef:4] [4: 	Our Regulations in Section 5.572, 52 Pa. Code § 5.572, governing petitions for relief following a final order of the Commission, do not permit a petitioning party to file a reply to an answer to a petition filed by a party to the proceeding.  Accordingly, we will not address this pleading in this Opinion and Order.] 


II.	Discussion

At the outset, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A.	Nature of Filing

We begin by considering the nature of the Petitioner’s filing, because the analysis to be applied depends on the type of filing before us.  The Petitioner requests the Commission “to nullify” and “to revoke & disaffirm” the November 2017 Order and to adopt, without modification, the ALJ’s Initial Decision issued on September 29, 2016, in this proceeding.  Petition at 1, 3.  In response to the Petitioner’s request, PGW stated that, after receiving service of the Petition, it treated Mr. McLean’s filing as a petition for rescission under 66 Pa. C.S. § 703(g) and timely filed its Answer thereto, pursuant to Section 5.572(e) of our Regulations, 52 Pa. Code § 5.572(e).  Based on the Petitioner’s express language and given that PGW was provided a meaningful opportunity to respond to the Petition, we will deem Mr. McLean’s pleading as a petition for rescission or amendment filed under Section 703(g) of the Code, 66 Pa. C.S. § 703(g), and Section 5.572(d) of our Regulations, 52 Pa. Code § 5.572(d).  Pursuant to these provisions, we may, at any time, rescind or amend a prior order subject only to the requirements of due process of notice and opportunity to be heard.  Therefore, we will disregard the Petitioner’s nunc pro tunc request as there is no issue of timeliness with respect to a Section 703(g) petition.[footnoteRef:5] [5: 	Although the Petitioner’s filing was made nearly three months after the November 2017 Order, he styled it specifically as “nunc pro tunc” and therefore is requesting that we entertain his Petition as if it were timely filed.  The phrase “nunc pro tunc” applies to acts allowed to be done after the time when they should be done with the same effect as if regularly done.  Black’s Law Dictionary (Sixth Edition, 1990).  Generally, nunc pro tunc relief is granted when a delay in filing a document is caused by extraordinary circumstances involving fraud or a breakdown in the operations of the court or administrative agency involved or is caused by an unforeseeable and unavoidable event, but only if the document is thereafter filed as soon as possible and the opposing party is not thereby prejudiced.  Gloria Scarnati v. Pennsylvania-American Water Company, Docket No. C-00015273 (Order entered January 10, 2002) (Scarnati) (citing Cook v. Unemployment Comp. Bd. of Review, 671 A.2d 1130, 1131 (Pa. 1996).  In this instance, the Petitioner provides absolutely no support or justification as to why his petition should be considered timely filed.] 


B.	Legal Standards

The Code establishes a party’s right to seek relief following the issuance of a final Commission decision pursuant to 66 Pa. C.S. §§ 703(f) (Rehearing) and 703(g) (Rescission and amendment of orders).  Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g), provides as follows:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.


Requests for these types of relief are governed by and must be consistent with Section 5.572 of our regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.[footnoteRef:6] [6: 	Section 5.572(c) states that petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, superseadeas, or the like, are required to be filed within fifteen days after the Commission order involved is entered.  52 Pa. Code § 5.572(c).  Section 5.572(d) states a petition for rescission or amendment of a Commission order are permitted to be filed at any time in accordance with Section 703(g) of the Code.  52 Pa. Code § 5.572(d).] 


By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process of notice and opportunity to be heard.  66 Pa. C.S. § 703(g); see Department of Highways v. Pa. P.U.C., 185 Pa. Super. 418, 138 A.2d 143 (1958) (Department of Highways).  However, the Pennsylvania Supreme Court has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (Pa. 1980) (City of Pittsburgh).

While a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854  (Pa. Super. Ct. 1935) (Pennsylvania Railroad)).  Such petitions are likely to succeed only when they raise “new and novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the [C]ommission.”  Duick at 559.

C.	52 Pa. Code § 56.35(b)(2) 

[bookmark: _Hlk529432913]Section 56.35(b)(2) of our Regulations states:

A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  Public utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant’s liability for any outstanding balance.


Section 56.35(b)(2) permits a utility to use, inter alia, commercially available credit reports to establish the possible residence of an applicant associated with unpaid prior utility usage at the property during the time the arrearage was accrued.  The rationale behind this regulation recognizes that other ratepayers ultimately bear the burden of unpaid utility accounts through increased utility rates.  Thus, to minimize the ultimate rate burden passed along to other ratepayers due to uncollectible accounts, the utility is permitted to use the methods specified under Section 56.35(b)(2) to determine an applicant’s possible residence and establish financial responsibility for any unpaid account balance associated with the applicant’s service address.

D.	November 2017 Order 

As discussed above, in our November 2017 Order, we granted PGW’s Exceptions.  In doing so, we reversed, in part, the ALJ’s Initial decision to the extent it determined that PGW did not properly transfer the balance of the former ratepayer at the service address.  We concluded that Mr. McLean’s Complaint warranted a full dismissal because there was in sufficient evidence to find that PGW violated the Code.

We explained in the November 2017 Order that, if the customer or applicant wishes to contest the assignment of financial responsibility in a formal complaint before the Commission, the customer-complainant has the burden of proof in demonstrating that the utility acted in violation of the Code, the Commission’s Regulations or Orders.  66 Pa. C.S. §§ 332(a), 701.[footnoteRef:7]  We explained that the Petitioner, as the complainant in this case, had the burden of proof in showing that PGW incorrectly assigned the arrearage, which accrued at the service address from 2012 to December 2014, to him.  In reviewing the evidence presented by the Petitioner, which consisted entirely of his oral testimony at the hearing, we concluded that the Petitioner failed to satisfy his burden of proof to demonstrate that PGW improperly transferred the outstanding balance in question to him. [7: 	The burden of proof is the “preponderance of the evidence” standard, which means the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).  The burden of proof is comprised of two distinct burdens:  the burden of persuasion and burden of production.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  Only when the complainant carries his initial burden of proof does the burden of production then shift to the utility to present evidence to rebut the complainant’s evidence.  If the utility presents evidence of equal weight, the burden of production shifts back to the complainant to present additional evidence to rebut the utility’s evidence.  At all times, however, the burden of persuasion remains with the complainant as the party carrying the burden of proof.  See Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore); Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).] 


More specifically, we acknowledged that the ALJ determined that the Petitioner credibly testified that he did not live at the service address from 1986 until December 2014, when he inherited the property.  We also acknowledged that the ALJ found that the Petitioner credibly testified that from 2012 until December 2014, he was largely homeless and reliant upon friends.  However, we noted that the Petitioner’s testimony was not accompanied by a single document to substantiate that he had lived anywhere other than the service address at any point from 1986, when the Petitioner admitted to living at the service address, until December 2014, when the Petitioner moved back into the property.  Moreover, when asked in cross examination, the Petitioner was unable to provide any specifics, such as addresses where he lived or full names of any individuals with whom he lived or stayed, during the period in question.
Based on the evidence presented by the Petitioner, we found that the Petitioner failed to meet his initial burden of proof because he failed to demonstrate, with any specificity or supporting documentation, that he lived or stayed elsewhere during the time the disputed arrearage accrued.

Notwithstanding the foregoing, we continued our analysis in the November 2017 Order by recognizing that even if Mr. McLean’s testimony had been sufficient to carry the burden of proof initially, PGW credibly carried its burden of production by rebutting Mr. McLean’s testimony with: (1) its customer contact report which stated that Mr. McLean told PGW that he was living at the service address; and (2) an Experian credit report that could find no other address for Mr. McLean since 1986 other than the service address during the period of time in question.  Since the Complainant did not admit any additional evidence to rebut PGW’s evidence, we determined that Mr. McLean failed to carry his burden of production, and in doing so, failed to carry his burden of proof.

Upon review of the record, and upon our own motion, we believe it is appropriate to clarify our November 2017 Order here.  While it was correct to state that PGW credibly rebutted the Petitioner’s testimony with its customer contact report, we clarify that PGW did not present the Experian credit report as a hearing exhibit in this proceeding.  See I.D. at 6, n. 7.  As clarification, it is accurate to state that PGW credibly carried its burden of production by rebutting Mr. McLean’s testimony with its customer contact report, which stated that: (1) Mr. McLean told PGW that he was living at the service address; and (2) the Experian credit report stated that Mr. McLean was linked to the property since 1986.  Thus, the customer contact report demonstrated that PGW relied upon the Experian credit report statement when it took the action of assigning the disputed arrearage to the Petitioner.  As explained above, public utilities are permitted under 52 Pa. Code 56.35(b)(2) to rely upon commercially available credit reports to establish possible residence of the applicant at the property during the time the arrearage was accrued.  Thus, PGW’s evidence demonstrated that PGW complied with the Commission’s regulations when it assigned financial responsibility of the disputed account balance to Mr. McLean.  The foregoing clarification does not change our conclusion in the November 2017 Order, however.  It remains accurate to state that PGW carried its burden of production with the customer credit report but that the Petitioner failed to present any evidence to rebut PGW’s evidence; therefore, the Petitioner failed to carry his burden of proof.

E.	The Petition, Answer and Disposition

In addressing the merits of Mr. McLean’s Petition, we will briefly summarize each of the arguments raised by Mr. McLean in the Petition and PGW’s responses as set forth in its Answer.

1.	Procedural Due Process[footnoteRef:8] [8: 	Petition at ¶¶ 1-5; Answer at ¶¶ 1-5.] 


In his Petition, Mr. McLean alleges that there were malfunctions with the audio equipment and the transcription process during the telephonic hearing held in this proceeding.  Petition at ¶¶ 1-5.  Mr. McLean also claims he did not receive notice informing him of these alleged malfunctions.  Petition at ¶ 3.  Additionally, he claims that the opportunity to inspect the transcript was not launched through an available or open process.  Petition at ¶ 4.  The Petitioner states that due to the equipment malfunctions affecting the transcript, the Commission’s November 2017 Order was an overreach of the Commission’s authority because the Commission failed to withhold reaching a final decision until the issues that occurred during the hearing had been corrected.  Petition at ¶ 5.

In its Answer, PGW generally denies the averments made by the Petitioner regarding the alleged malfunctions of the audio equipment used to record and/or transcribe the telephonic hearing.  Answer at ¶¶ 1-5.  PGW explains that according to the Commission’s docket, the transcript of the telephonic hearing that occurred on June 15, 2016, was received by the Commission on July 13, 2016, and it appears to have been transcribed in the normal course as with all Commission hearings.  Answer at ¶ 1.  Furthermore, PGW points out that the Petitioner fails to state which parts of the transcript are materially lacking due to the alleged malfunctions of the equipment used to record and/or transcribe the hearing, Answer at ¶¶ 1-3, and fails to identify specific areas from the transcript that are missing or incorrect which render it inadequate.  Answer at ¶ 5.  To its knowledge, PGW maintains that the transcript, as filed with the Commission, represents an accurate transcribing of the hearing that occurred on June 15, 2016.  Id.  Additionally, PGW asserts in its Answer that the transcript is available for inspection at the Commission’s Secretary’s Bureau and is available for purchase from the court reporting service.  Answer at ¶ 4.  Further, PGW explains that the transcript’s availability is made known to anyone who reviews the Commission’s electronic docket information.  Id.  PGW also notes that Mr. McLean filed Replies to PGW’s Exceptions but, at that time, he failed to raise any issue regarding the adequacy of the transcript.  Id.

In our view, Mr. McLean’s claims in the Petition, as described above, raises a procedural due process challenge.  Mr. McLean appears to be asserting that he was not provided an opportunity to be heard in a meaningful manner based on the brief inaudible moments that were reflected in the transcript.  However, as discussed further below, we find Mr. McLean’s assertions do not meet the Duick standard for granting rescission of an Order. 

We recognize that the transcript in this proceeding reflects that during the telephonic hearing there were several, brief instances where Mr. McLean was inaudible to the ALJ and the court reporter due to a poor telephone connection.  See Tr. 6, 7, 17, 18, 20, 21, 25, and 33.  However, the transcript also reflects that each time Mr. McLean was briefly inaudible, the ALJ addressed it directly by seeking clarity of Mr. McLean’s statement. Id.  In other words, upon reviewing the transcript, it did not appear that the ALJ simply ignored these brief moments of inaudibility but rather immediately addressed them to ensure that Mr. McLean was heard clearly and correctly.  Id.  Mr. McLean was given a full opportunity to present his case at the hearing, including the opportunity to reiterate his position when the ALJ had trouble hearing him.  He also had the opportunity to propose corrections to the transcript prior to the issuance of the Initial Decision if the court reporter had transcribed his testimony inaccurately.  52 Pa. Code § 5.253.  

Furthermore, the inaudibility issue was raised in the partially dissenting Statement of Vice Chairman Andrew G. Place, which was attached to the November 2017 Order (Partial Dissent Statement), and which stated as follows: “[H]e could not be heard by the Administrative Law Judge and the court reporter…The transcript reflects several instances where the Complainant was simply inaudible.”  See Partial Dissent Statement (citing Tr. 6, 7, 17, 18, 20, 21, 25, and 33).   The Partial Dissent Statement was fully considered at the October 26, 2017 Public Meeting and placed into the record of this proceeding, but the majority of the Commission voted to adopt the Motion of Commissioner David W. Sweet as its final disposition in this matter, which was reflected in the November 2017 Order.   Therefore, for all the above reasons, we deny Mr. McLean’s Petition on this issue for failing to meet the Duick standard because he has not raised any new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission.[footnoteRef:9]   [9:  	Furthermore, assuming arguendo that Mr. McLean’s claims regarding the brief moments of his inaudibility had been sufficient to require us to reconsider the November 2017 Order, such claims would undermine not only the November 2017 Order but also the ALJ’s Initial Decision.  In such case, the appropriate relief to be considered would be rehearing rather than rescission as the Petitioner requests.  We may entertain a party’s request for rehearing made in the context of a petition for rescission or amendment filed under the provisions of Section 703(g) “if the newly discovered evidence, was not in existence, or was not discoverable through the exercise of due diligence, prior to the expiration of the time within which to file a petition for rehearing, under the provisions of 66 Pa. C.S. § 703(f).”  See Duick (citing Pennsylvania Railroad, inter alia).  However, as acknowledged above, Mr. McLean provides absolutely no basis or justification in the Petition to support his nunc pro tunc request or why he filed it long after the expiration of the fifteen-day period allowed under 66 Pa. C.S. § 703(f) and 52 Pa. Code § 5.572(c).  See, supra, note 4.  Therefore, the appropriate circumstances do not exist to consider a request for rehearing, providing additional reason to reject Mr. McLean’s Petition on this issue.] 


[bookmark: _Hlk532216130]We also reject Mr. McLean’s claims in his Petition that he was not informed of the inaudibility moments reflected in the transcript or provided the opportunity to inspect the transcript through an available or open process.   Our procedural regulations allow for parties to a proceeding to inspect and review the transcript and even propose corrections to it.  See 52 Pa. Code § 1.72(b)(2)(i); 52 Pa. Code § 1.72(c)(2); 52 Pa. Code § 5.251(b); 52 Pa. Code § 5.251(c); 52 Pa. Code § 5.253.[footnoteRef:10]   Moreover, while there is no requirement for the Commission to inform parties about hearing transcripts or inaudible moments during telephonic hearings, the ALJ issued an Interim Order on July 25, 2016 acknowledging that she had received a copy of the transcript and that she was closing the hearing record.  The July 25, 2016 Interim Order was served on the parties, and there is no indication in the Commission’s files that it was returned to the Commission as undeliverable; therefore, it is presumed to have been received by Mr. McLean.[footnoteRef:11]  Thus, Mr. McLean received notice, via the July 25, 2016 Interim Order, that the transcript was available.  If Mr. McLean was not sure of how, when or where he could inspect the transcript, he had the responsibility to exercise due diligence and inquire about the transcript.  Mr. McLean makes no mention in his Petition of having been prevented or obstructed from contacting someone in the Commission’s Secretary’s Bureau or the Office of Administrative Law Judge to inquire about the transcript and otherwise seek information related to this step in the process.  In our opinion, Mr. McLean had notice of and the opportunity to inspect the transcript, but he simply failed to exercise due diligence to inspect it.  For these reasons, we reject Mr. McLean’s claims of inadequate notice as to the transcript. [10: 	There is no fee to view a transcript at the physical office of the Commission’s Secretary’s Bureau.  Parties desiring copies of the transcript can pay a fee to the court reporter directly to receive a copy of the transcript.  52 Pa. Code § 5.254.]  [11: 	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).] 


2.	Substantial Evidence to Support the November 2017 Order[footnoteRef:12] [12: 	Petition at ¶¶ 6, 8; Answer at ¶¶ 6, 8.
] 


In the Petition, Mr. McLean asserts that the November 2017 Order was entered against his interest.  He argues, specifically, that our decision in the November 2017 Order was not “sufficiently supported by the evidence” and that our decision in the November2017 Order represents, inter alia, an “arbitrary action.”  Petition at ¶ 6.  He states that the Commission erred in requiring him to provide specific addresses where he lived or full names of any individuals with whom he lived during the period in question.  Petition at ¶ 8.

In the Answer, PGW denies the assertions in the Petition and states that the record of the proceeding is clear in that the Petitioner failed to demonstrate that he lived somewhere other than the service address in question.  Answer at ¶¶ 6, 8.  Although the Petitioner’s testimony was that he was homeless and stayed with various friends, he could not state the names of the people he stayed with while he was homeless or provide any information about the various friends he stayed with on a temporary basis or the names of shelters he might have stayed in for that period.  He simply denies that he was at the service address.  Answer at ¶ 8 (citing Tr. at 34-36).  PGW explained that the purpose of allowing the credit report as permitted by Section 56.35(b)(2) is to establish the possible residence of a person associated with utility usage.  According to PGW, without supporting evidence that the Petitioner was homeless, its assignment of the utility usage in reliance on the credit report which showed he was associated with the address during the period in question is un-rebutted.  Answer at ¶ 8.

In the November 2017 Order we determined that, based on the evidence presented by the Petitioner, he failed to carry his burden of proof in demonstrating that he lived or resided at another address during the time the disputed arrearage accrued.  Accordingly, due to the lack of substantial evidence in the record, we were not able to conclude that it was inappropriate for PGW to have assigned to Mr. McLean the disputed arrearage based on the information in the Experian credit report, as PGW was permitted to do under 52 Pa. Code § 56.35(b)(2).  Thus, we deny Mr. McLean’s Petition on this issue for failing to meet the Duick standard because he does not raise any new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission.

3.	Credit Report’s Compliance with Federal Law[footnoteRef:13] [13: 	Petition at ¶ 7; Answer at ¶ 7.] 


In the Petition, the Mr. McLean argues that the Experian credit report relied upon by PGW to establish the Petitioner’s last known address violated applicable federal law and regulation.  Specifically, he argues that the credit report violated the “Fair Credit Reporting Agency rule” which he asserts limits “all credit report accounts” to data accessible “extending ten years back from any search date” executed by Experian.  Petition at ¶ 7.

In the Answer, PGW denies the Petitioner’s averments and states that public utilities regulated by the Commission are permitted pursuant to the Commission’s Regulations at 52 Pa. Code § 56.35(b)(2) to consult credit report for information on place of residence.  Answer at ¶ 7.

We acknowledge that we have no authority in interpreting or adjudicating claims made pursuant to The Fair Credit Reporting Act, 15 U.S.C. § 1681 et seq. (FCRA) and 16 CFR Part 602 et seq., which are the federal regulations under the Federal Trade Commission (FTC)’s oversight.  However, we do have the authority to determine whether a utility provides reasonable service when relying upon a commercially available credit report as permitted under 52 Pa. Code § 56.35(b)(2).  For example, if a utility relies on a credit report that is demonstrably out-of-compliance with the FCRA or the FTC’s regulations, we cannot find that the utility or the credit reporting agency violated the FCRA or the FTC’s regulations; but we can find that the utility did not act reasonably by relying upon the demonstrably non-compliant credit report.  Notwithstanding the foregoing, nothing in the Petition indicates the specific provision of the FCRA that prohibits a credit report from showing an address associated with a customer by more than ten years from the date of the credit report.  Moreover, we find no such prohibition based on our review of the FCRA and the implementing regulations, specifically 15 U.S.C. § 1681c, 16 CFR Part 605.

While this is a new or novel argument raised by Mr. McLean for the first time at this stage of the proceeding, for the reasons discussed above, it does not merit granting the Petition.

4.	PGW’s Burden of Production[footnoteRef:14] [14:  	Petition at ¶ 9; Answer at ¶ 9.] 


Finally, the Petitioner argues that PGW failed to rebut the Petitioner’s testimony that he was a nomad, and therefore his testimony was sufficient to meet his burden of proof and the Commission’s requirement that he provide specific supporting information was unnecessary.  Petition at ¶ 9.

In its Answer, PGW asserts that the Petitioner misapplies the shifting burdens of proof and persuasion and ignores the Complainant’s failure to substantiate his period without a permanent address.  PGW asserts that the credit report it relied on showed the Petitioner’s address.  The Petitioner attempts to rebut that fact by stating that he had been homeless for the period but is unable to support his assertion that he was homeless with any reasonable evidence of where he stayed other than the service address.  He simply maintained that he was a nomad.  Therefore, PGW asserts that the Petitioner failed to carry his burden of proof.  PGW also argues that the Petitioner fails to raise any plausible new or novel argument that the transcript was defective resulting in the finding that he failed to meet his burden of proof in this matter.  Answer at ¶ 9.

In our opinion, the Petitioner’s arguments do not meet the Duick standard.  As discussed above, the Petitioner failed to carry his initial burden of proof in this case.  As clarified above, even if the Petitioner’s testimony had been sufficient to carry the burden of proof initially, PGW credibly carried its burden of production with its customer contact report.  The customer contact report demonstrated that PGW assigned financial responsibility for the disputed arrearage to the Petitioner because it relied upon, as permitted under Section 56.35(b)(2), an Experian credit report, which stated the Petitioner resided at the premise during the petition in question.  Accordingly, the burden of production shifted back to the Petitioner to rebut PGW’s evidence and demonstrate, as a matter of fact, that he did not reside at the premise during the disputed period.  However, the Petitioner did not present any additional evidence in this matter, and therefore, we find the Petitioner failed to carry the burden of production, and in doing so, failed to carry his burden of proof.

III.	Conclusion

Based upon our review of the record and the applicable law, we shall deny the Petition for Rescission or Amendment filed by Mr. McLean; THEREFORE,

IT IS ORDERED:


1. That the Petition for Rescission or Amendment filed by Kenneth McLean on February 8, 2018, in this proceeding at Docket No. C-2016-2539492, is denied, consistent with Opinion and Order.

2. That this proceeding is marked closed.


BY THE COMMISSION,
[bookmark: _GoBack][image: ]



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2018

ORDER ENTERED:  December 20, 2018
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