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OPINION AND ORDER 



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PPL Electric Utilities Corporation (PPL) filed on June 4, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on May 10, 2018, and amended by an Errata Notice issued on May 22, 2018.[footnoteRef:1]  No Replies to Exceptions were filed.  For the reasons stated below, we shall grant the Exceptions, in part, and adopt the Initial Decision, as amended by the Errata Notice, subject to the modification set forth herein. [1: 	On June 4, 2018, by a Motion for Leave to File Exceptions Nunc Pro Tunc, PPL (Motion) requested additional time to file Exceptions, indicating that it was doing so out of an abundance of caution to the extent that the deadline for filing was deemed expired.  PPL explained that it had no reason to file Exceptions to the Initial Decision that dismissed the Complaint, but the Errata Notice reversed the Initial Decision and essentially sustained the Complaint against PPL.  PPL averred that given the issuance date of the Initial Decision, the deadline for filing Exceptions should be considered June 11, 2018, i.e., twenty days from the date of issuance of the Errata Notice.  Under the circumstances, we find that PPL’s request in its Motion is reasonable.  Accordingly, we grant PPL’s Motion and consider PPL’s Exceptions as timely filed.] 


History of the Proceeding

[bookmark: _Hlk522004036][bookmark: _Hlk519609076]On August 4, 2017, Mandy Botts (Complainant) filed a Formal Complaint (Complaint) with the Commission against PPL and Direct Energy Services, LLC (Direct Energy)[footnoteRef:2] seeking a payment arrangement due to a change in her household income.  The Complainant indicated that her husband was evicted from her house on October 28, 2016, and that only she and her two children now live in the household and her income has changed.  This case is a timely appeal of an informal Bureau of Consumer Services (BCS) Informal Decision at BCS Case No. 3511032, issued on June 16, 2017. [2: 	Direct Energy provided electric generator supply services to the Complainant from October 2015 to July 2017.  On January 23, 2018, Direct Energy filed a Certificate of Satisfaction indicating that the Complainant no longer wishes to pursue her complaint against Direct Energy.  I.D. at 1, 3.] 


On September 11, 2017, PPL filed its Answer (Answer) in which it averred that it has provided the Complainant with the most advantageous payment arrangement to which she was entitled.  PPL also referred to the Commission’s BCS’s informal decision, in which the Complainant is required to pay her monthly budget bill, plus $278 per month, toward her arrearage.  Answer at 1-2.

On October 31, 2017, Direct Energy filed its Answer in which it confirmed that the Complainant was its customer for retail electric energy generation services.  Direct Energy submitted that PPL issues the Complainant’s bills, and thus, the obligation to enter into a payment arrangement, if she is eligible for such an arrangement under Chapter 14 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1401-1419, rests with PPL.

A telephonic hearing was conducted by ALJ Dunderdale on January 23, 2018.  The Complainant appeared pro se and testified in support of her Complaint.  PPL was represented by counsel and presented the testimony of one witness.  PPL offered four exhibits, all of which were admitted into the record.  I.D. at 2-3.

Upon receipt of the seventy-two-page transcript on March 2, 2018, the ALJ issued an interim order closing the record.

On May 10, 2018, the Commission issued ALJ Dunderdale’s Initial Decision dismissing the Complaint.  By an Errata Notice issued on May 22, 2018, the ALJ corrected errors in her Initial Decision.

As previously noted, PPL filed its Exceptions on June 4, 2018.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

	Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (Act), became effective December 14, 2004, and applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Code reads as follows:

(d)	Number of Payment Arrangements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.


66 Pa. C.S. § 1405(d).  Section 1403 of the Code defines “Payment arrangement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.


66 Pa. C.S. § 1403.  Furthermore, a “Change in Income” is defined in Section 1403 of the Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 
10% or more if the customer’s household income level is 200% or less of the Federal poverty level.


66 Pa. C.S. § 1403.  

“Household Income” is defined in Section 1403 of the Code as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  66 Pa. C.S. § 1403.

Section 1405(b) of the Code regarding payment arrangements reads in pertinent part:

[bookmark: I6D4B2E10B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C2B14B11DDA4CCC9E3BD839BF9](b) Length of payment arrangements. -The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

[bookmark: SP;3fed000053a85][bookmark: I6D4BCA50B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C3B14B11DDA4CCC9E3BD839BF9](1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.


66 Pa. C.S. § 1405(b)(1).

ALJ’s Initial Decision

ALJ Dunderdale made twenty-nine Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-6, 10-11.  We shall adopt and incorporate herein by reference, the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

	In the Initial Decision issued on May 10, 2018, the ALJ sustained the Complainant’s Complaint against PPL.  The ALJ concluded the following:

Complainant bears the burden of proving she is entitled to a lower payment arrangement than the one established by BCS.  She met that burden.  Instead of paying the budget amount plus $278 per month (as determined by BCS), Ms. Botts is entitled to pay the budget amount plus $192 per month.  Accordingly, the formal complaint is granted in the ordering paragraphs to follow because Complainant met the burden of proof that she is entitled to a new lower payment arrangement established at BCS No. 3511032.


I.D. at 10.

	In sustaining the Complaint, the ALJ stated that in accordance with Section 1403 of the Code, 66 Pa. C.S. § 1403, household income consists of the “combined gross income of all adults in a residential household who benefit from the public utility service.”  The ALJ noted that based on the evidence presented, the Complainant proved that her monthly income was comprised of $882 from Social Security for herself and $752 that she receives from her estranged husband for spousal support.  Thus, the ALJ calculated the Complainant’s monthly household income to be $1,634.[footnoteRef:3]  I.D. at 9. [3: 	The ALJ included the spousal support amount of $752 in her calculation of the Complainant’s monthly household income in the body of the Initial Decision.  I.D. at 9.  However, as noted, infra, the ALJ’s Conclusion of Law No. 6 in the Errata Notice, indicated that the spousal support should not be included in the calculation of the monthly household income.  Accordingly, we will modify the ALJ’s Conclusion of Law No. 6 to read as follows: 
6.	Complainant proved that the total monthly income available to her household should not include child support payments which her husband is court-ordered to pay.  66 Pa. C.S. § 332(a); 66 Pa. C.S. §1403, and § 1405(b)(1).] 


The ALJ also found that prior to when the Complainant’s husband left the household, her household income qualified as less than 200% of the federal poverty level, and after her husband left the household, her household income now qualified as less than 135% of the federal poverty level.  The ALJ calculated the length of time for the Complainant to resolve the unpaid balance on her account based on the Complainant’s current household income and using the Federal Poverty Guidelines for a family size of three and found the Complainant’s household qualified as Level 1 income pursuant to Section 1405(b)(1) of the Code.  Therefore, the ALJ granted the Complainant a payment arrangement consisting of a monthly regular budget amount for current usage plus 1/60th of the arrearage owed on her account, which amounts to $192.86 per month.  I.D. at 9-10.  

		However, Conclusion Nos. 6 and 7 did not reflect the above analysis and determination in the body of the Initial Decision.  Instead, the ALJ stated these Conclusions of Law as follows:

6.	Complainant failed to prove the total monthly income available to her household should not include the spousal support and child support payments which her husband is court-ordered to pay.  66 Pa. C.S. § 332(a); 66 Pa. C.S. § 1403 and § 1405(b)(1).

7.	Complainant failed to prove she is entitled to a lower payment arrangement.  66 Pa. C.S. § 332(a); 66 Pa. C.S. § 1405(b)(1).  

Concomitantly, Ordering Paragraph No. 1 also indicated that the Complaint was dismissed.  I.D. at 11.  

[bookmark: _Hlk531615225]By the Errata Notice issued on May 22, 2018, the ALJ corrected certain errors in her Initial Decision issued on May 10, 2018, specifically on page 11 in Conclusions of Law Nos. 6 and 7, and on pages 11 and 12 in the Ordering Paragraphs.  The Errata Notice effectively amended certain portions of the Initial Decision.  Conclusions of Law 6 and 7 were revised as follows:

6.	Complainant proved the total monthly income available to her household should not include the spousal support and child support payments which her husband is court-ordered to pay.  66 Pa. C.S. § 332(a); 66 Pa. C.S. § 1403 and § 1405(b)(1).

7.	Complainant proved she is entitled to a lower payment arrangement.  66 Pa. C.S. § 332(a); 66 Pa. C.S. § 1405(b)(1).


I.D. at 11.

	The ALJ also corrected Ordering Paragraph Nos. 1 through 5 in her Initial Decision as follows.

1.	That the Formal Complaint filed by Mandy Botts against PPL Electric Utilities Corporation and Direct Energy Services, LLC at Docket No. F-2017-2620661 is sustained as to the allegations against PPL Electric Utilities Corporation.

2.	That Mandy Botts shall make monthly payments consisting of her current charges plus one sixtieth (1/60th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.	That as long as Mandy Botts keeps the payment Schedule stated in this Order, PPL Electric Utilities Corporation shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.

4.	That, if Mandy Botts does not keep the payment schedule stated in this Order, PPL Electric Utilities Corporation is authorized to suspend or terminate her utility service in accordance with the Commission’s statute or regulations.

5.	That the Secretary mark this docket as closed.


I.D. at 11-12.

Exceptions

	In its Exceptions, PPL states that while it does not specifically except to a payment arrangement being provided to the Complainant, it excepts to the ALJ’s Conclusion of Law No. 6 in the Errata Notice, in which the ALJ concluded: “Complainant proved that the total monthly income available to her household should not include the spousal support and child support payments which her husband is court-ordered to pay.”  PPL submits that as a three-person household, the applicable 2018 Federal Poverty Guidelines for the Complainant is $20,780 per year, or $1,731.67[footnoteRef:4] per month.  PPL contends that household income must include spousal support and the child support paid to the adult resident of the household.  PPL cites to Litmans v. Litmans, 673 A.2d 382 (Pa. Super. 1996) and contends that both spousal support and child support are paid to the adult within the household for use for reasonable expenses of raising a child, inclusive of food, shelter, childcare, education, as well as recreational activities.  PPL also contends that the support provided to the Complainant is paid by the Complainant’s ex-husband and would be considered income if the ex-husband was living in the Complainant’s household.  Exc. at 4-5. [4: 	In its Exceptions, PPL inadvertently stated the monthly amount as $17,311.67 instead of the correct amount of $1,731.67 (i.e., $20,780/12 months = $1,731.67).] 


	PPL maintains that excluding support payments from household income potentially would lead to many high-income households becoming eligible for extended payment arrangements as well as Customer Assistance Programs (CAPs), where eligibility is determined based on household income.  Accordingly, PPL claims there is no basis for the ALJ to conclude that the monies paid as child support or spousal support should not be considered “household income,” as both spousal and child support is paid to the adult in the home to be used for the household needs.  Exc. at 5.

Disposition

We shall grant PPL’s Exceptions, in part, and deny them, in part, and adopt the Initial Decision of ALJ Dunderdale, as amended by the Errata Notice, that sustains the Complaint and provides for the issuance of a new payment arrangement with a lower monthly payment amount.

PPL raises the argument that for CAP purposes, qualifying household income must include spousal support and child support that is paid to the adult resident of the household.  While we agree with PPL that spousal support should be included in the household income calculation here, child support should not.  The Code defines household income as comprising of the combined gross income of all adults in a residential household who benefit from the public utility service.  66 Pa. C.S. § 1403.  Thus, we agree with the ALJ’s assessment in which she calculated the Complainant’s household income by including spousal support that the Complainant receives from her husband but not the child support she receives on behalf of her daughter and son.  However, we note that this decision is specific to this case and is not meant to be the final determination of what constitutes household income for Commission payment arrangement purposes where support payments are concerned.  Rather, we believe that a review and determination of the definition of “household income” for these purposes is better explored in the proceeding, Review of Universal Service and Energy Conservation Programs, M-2017-2596907.

Our decision in this proceeding is similar to the decision we made in Amber Cozart v. Philadelphia Gas Works, Docket No. C-2018-2646671 (Order entered on September 17, 2018), where we stated that the income of the complainant’s minor son from Supplemental Security Income and state assistance payments were not considered part of the complainant’s household income for purposes of calculating the terms of a Commission payment arrangement.  

We also agree with the ALJ’s classification of the Complainant as a Level 1 income customer pursuant to Section 1405(b)(1) of the Code, 66 Pa. C.S. § 1405(b)(1).[footnoteRef:5]  As such, beginning with the first bill following the date of entry of this Opinion and Order, the Complainant shall be required to pay her monthly budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on her account which amounts to $ 192.86. [5: 		As noted, Section 1405(b)(1) of the Code provides a Level 1 customer a period of five years, or 60 months, to resolve an unpaid balance on an account subject to a payment arrangement.] 


Before concluding, we note that to the extent that the Complaint’s income has fallen below 135 percent of the federal poverty level, the Complainant may be eligible for PPL’s CAP.  We encourage PPL to review the Complainant’s eligibility for PPL’s CAP and to reach out to the Complainant in this regard.

Conclusion

	In light of the foregoing discussion, we shall grant PPL’s Exceptions, in part, and deny them, in part, and adopt ALJ Dunderdale’s Initial Decision, as amended by the Errata Notice, that sustains the Complaint and provides for the issuance of a new payment arrangement to the Complainant with a lower monthly payment amount; THEREFORE;

IT IS ORDERED:

1.	That the Exceptions filed by PPL Electric Utilities Corporation on June 4, 2018, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale that was issued on issued on May 10, 2018, and amended by an Errata Notice issued on May 22, 2018, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Formal Complaint filed by Mandy Botts on August 4, 2017, against PPL Electric Corporation and Direct Energy Services, LLC at Docket No. F‑2017-2620661, is sustained as to the allegations against PPL Electric Corporation, consistent with this Opinion and Order.

3.	That Conclusion of Law No. 6 to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale that was issued on issued on May 10, 2018, and amended by an Errata Notice issued on May 22, 2018, shall be revised to read as:

6.	Complainant proved that the total monthly income available to her household should not include child support payments which her husband is court-ordered to pay.  66 Pa. C.S. § 332(a); 66 Pa. C.S. §1403, and § 1405(b)(1).


4.	That Mandy Botts shall make monthly payments consisting of her current charges plus one sixtieth (1/60th) of the balance accrued on her account, beginning with the first billing due date following the date of entry on the last page of this Opinion and Order.

5.	That as long as Mandy Botts abides by the payment schedule granted by this Opinion and Order, PPL Electric Utilities Corporation shall not suspend or terminate Mandy Botts’ utility service, except for valid safety or emergency reasons, or assess late payment or finance charges against her account.

6.	That, if Mandy Botts does not abide by the payment schedule granted by this Opinion and Order, PPL Electric Utilities Corporation is authorized to suspend or terminate her utility service in accordance with the Commission’s Statute and Regulations.

7.	That this case be marked closed. 

[image: ]BY THE COMMISSION,


[bookmark: _GoBack]
Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2018

ORDER ENTERED:  December 20, 2018
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