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Vilma Mary DeMarco							     C-2017-2613087

                v.

PECO Energy Company


OPINION AND ORDER

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission or Amendment (Petition),[footnoteRef:1] filed by Vilma Mary DeMarco (Complainant or Ms. DeMarco) on October 3, 2018, concerning our Final Order, entered on August 28, 2018, at Docket No. C-2017-2613087 (August 2018 Final Order).  PECO Energy Company (PECO) did not file an Answer to the Petition.  For the reasons stated below, we shall deny the Complainant’s Petition. [1: 	Although the Complainant refers to her filing as a Reconsideration of the ALJ’s Initial Decision, we will consider it a Petition for Rescission or Amendment of the Commission’s Final Order filed pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572(d), for the reasons set forth herein.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On July 3, 2017, Ms. DeMarco filed a Formal Complaint (Complaint)[footnoteRef:2] against PECO alleging that PECO was threatening to shut off or had already shut off her service and that there were incorrect charges on her bill.  Specifically, the Complainant alleged that she was being charged incorrectly for her tenant’s electric usage.  The Complainant disputed her tenant’s unpaid charges that PECO transferred to her name after a foreign wiring condition was found.  According to the Complainant, her tenant left the property owing six months of rent and purposely left the air conditioner running when she was not there.  The Complainant does not believe she should be held responsible for the tenant’s bills.  For relief, the Complainant requested that PECO remove the charges from her account.  Complaint at 2-3. [2: 	The Complaint was served on PECO electronically by the Commission’s Secretary’s Bureau on July 7, 2017.  PECO has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa. C.S. § 702, and has agreed to electronic service instead under the Commission’s Waiver of 702 program.] 


On July 27, 2017, PECO filed an Answer to the Complaint (Answer) and Preliminary Objections.  In its Answer, PECO admitted and denied certain material allegations contained in the Complaint.  PECO denied it incorrectly billed Ms. DeMarco and stated that it was required to bill Ms. DeMarco for the tenant’s electric usage once a foreign load was discovered.  Therefore, PECO requested that the Complaint be dismissed.  Answer at 1-5.

In its Preliminary Objections, PECO reiterated that it was legally required to bill the Complainant for the tenant’s electric usage once the foreign load situation was discovered at Ms. DeMarco’s premises.  PECO indicated that the Complainant did not dispute that she owns the property or that PECO incorrectly determined foreign wiring at the property.  Preliminary Objections at 1-6.  Citing to Santos v. Metro, Edison Co., Docket No. C-00967757 (Pa. P.U.C. Aug. 7, 1997) (Santos), PECO argued a public utility is required to list the account, including any arrearages, in the name of the landlord upon discovering the existence of a foreign load and that the landlord is responsible for paying the utility bills until the foreign load is corrected.[footnoteRef:3]  Id. at 4 (citing Santos at 16). [3: 	See also, Ace Check Cashing Inc., v. Phila. Gas Works, Final Order, (May 21, 2010).] 


The Complainant did not file an Answer to PECO’s Preliminary Objections.  By Order dated October 13, 2017, the ALJ denied PECO’s Preliminary Objections.

On January 24, 2018, the Commission issued a Telephonic Hearing Notice that scheduled an initial telephonic hearing for this matter on March 28, 2018.  The Hearing Notice, among other things, stated: “Attention: You may lose this case if you do not take part in this hearing and present facts on the issues raised.”  I.D. at 2.

On February 8, 2018, the Commission issued a second Telephonic Hearing Notice that changed the initial telephonic hearing for this matter for April 3, 2018.  The second Telephonic Hearing Notice also stated, among other things: “Attention: You may lose this case if you do not take part in this hearing and present facts on the issues raised.”  Id. at 2-3.

		Both Hearing Notices were sent via first class mail through the United States Postal Service to the address the Complainant provided in her Complaint.  Neither document was returned to the Commission as undeliverable.  Id.

		On April 3, 2018, a telephonic hearing was held.  PECO appeared and was represented by counsel, who was accompanied by two witnesses.  The Complainant did not appear at the hearing, nor did an attorney appear on the Complainant’s behalf.

During the hearing, the ALJ made two attempts to call the number provided by the Complainant for the hearing.  On the first attempt, the Complainant answered the phone but told the ALJ that she was not going to participate in the hearing and that the ALJ would need to talk to her realtor about the case.  I.D. at 3 (citing Tr. at 4).  The ALJ explained to the Complainant that if she was not going to represent herself in the instant proceeding she would need an attorney to represent her since the realtor could not legally represent her.  Ms. DeMarco, nonetheless, provided the name and number of the realtor and then hung up on the ALJ.  I.D. at 3 (citing Tr. at 4).

On the ALJ’s second attempt also in a bid to explain to the Complainant the importance for her to participate in the hearing or have an attorney to represent her in the hearing rather than a realtor, Ms. DeMarco again answered the phone but hung up almost as soon as she answered the phone once she realized it was the ALJ calling again.  I.D. at 3 (citing Tr. at 5).  The Complainant indicated that she could not talk to the ALJ and repeated the realtor’s phone number.  The ALJ told the Complainant that her case would be dismissed if she hung up again, but Ms. DeMarco hung up nonetheless.  Id.  The second conversation between the ALJ and the Complainant is as follows:

Complainant: Hello?
ALJ Calvelli: Yes, Ms. DeMarco, this is Judge Calvelli again.  I wanted to get – I didn’t quite catch the name and number of this realtor, and I needed to also talk to you just for a minute, if I –
Complainant: No, I can’t talk to you. Goodbye.  610 –
ALJ Calvelli:  You’re going to lose –
Complainant: – 496-0920
ALJ Calvelli:  Your case is going to be dismissed if you hang up on me.  Do you understand that? (No response)
ALJ Calvelli:  All right.  10:03, she hung on me, tried to get me to call the realtor.  I am not going to do that.  I’m not legally required to[,] and I’m not legally permitted to.


Tr. at 5-6.

Prior to the conclusion of the hearing, the ALJ contacted Counsel for PECO and explained to her what had transpired between him and Ms. DeMarco.  I.D. at 3 (citing Tr. at 6-7).  Counsel for PECO then made an oral, on the record motion, to dismiss the Complaint due to the Complainant’s failure to appear and prosecute her case.  I.D. at 3 (citing Tr. at 7).  The ALJ stated that he would take the motion under advisement in order to give the Complainant a chance to rethink her position and perhaps contact the ALJ to indicate that she would like to actively participate in her case.  I.D. at 3 (citing Tr. at 9).  According to the ALJ, the Complainant never called to participate in the hearing.  I.D. at 3.

The record in this case contains a ten-page transcript.  The record was closed on April 23, 2018.

		On July 23, 2018, the Commission issued the Initial Decision of Administrative Law Judge (ALJ) Andrew M. Calvelli, which granted PECO’s motion to dismiss the Complaint for failure to prosecute because the Complainant failed to appear for the hearing despite being provided with notice of the hearing and despite the ALJ’s attempts to warn her that her case would be dismissed if she failed to participate in the hearing.  I.D.  at 1, 6 and 8.  

No Exceptions were filed to the Initial Decision.

Since no Exceptions were filed to the ALJ’s Initial Decision, the Commission entered its August 2018 Final Order which permitted the Initial Decision of ALJ Calvelli to become final without further Commission action, granted PECO’s Motion to dismiss the Complaint for failure to prosecute, dismissed the Complaint, with prejudice, and marked the docket closed.

As noted above, on October 3, 2018, the Complainant filed a Petition for Rescission of the Commission’s August 2018 Final Order.  PECO did not file an Answer to the Complainant’s Petition.

Discussion

At the outset, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

	A.	Nature of Filing

We must consider the nature of the Complainant’s filing because the analysis to be applied depends on the type of filing before us.  In her filing, the Complainant requests “reconsideration” of the Initial Decision and requests another hearing.  Pursuant to Section 5.572(c) of our Regulations, reconsideration petitions must be filed within fifteen days after the Commission order involved is entered.  The Complainant filed her petition after this time period, but she states no reason in her filing to support why the Commission should consider the petition as timely filed.[footnoteRef:4]  Thus, if we deemed her filing as a reconsideration petition, it is time-barred.  Accordingly, to give meaningful consideration to the Complainant’s request, we will treat the Complainant’s filing as a Petition for Rescission or Amendment of the August 2018 Final Order, since a Petition for Rescission or Amendment may be filed at any time.  66 Pa. C.S. § 703(g); 52 Pa. Code § 5.572(d). [4: 	Generally, nunc pro tunc relief is granted when a delay in filing a document is caused by extraordinary circumstances involving fraud or a breakdown in the opera-ions of the court or administrative agency involved or is caused by an unforeseeable and unavoidable event, but only if the document is thereafter filed as soon as possible and the opposing party is not thereby prejudiced.  Gloria Scarnati v. Pennsylvania-American Water Company, Docket No. C-00015273 (Order entered January 10, 2002) (Scarnati) (citing Cook v. Unemployment Comp. Bd. of Review, 671 A.2d 1130, 1131 (Pa. 1996)).] 


B.	Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as rescission and amendment of orders.  Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g), provides as follows:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.[footnoteRef:5] [5: 	Section 5.572(c) states that petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, superseadeas, or the like, are required to be filed within 15 days after the Commission order involved is entered.  52  Pa. Code § 5.572(c).  Section 5.572(d) states petitions for rescission or amendment of a Commission order are permitted to be filed at any time in accordance with Section 703(g) of the Code.  52 Pa. Code § 5.572(d).] 


By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process of notice and opportunity to be heard.  66 Pa. C.S. § 703(g); see Department of Highways v. Pa. P.U.C., 185 Pa. Super. 418, 138 A.2d 143 (1958) (Department of Highways).  However, a petition to modify or rescind a final Commission decision may only “be granted judiciously and under appropriate circumstances,” because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

August 2018 Final Order and the ALJ’s Initial Decision

		As discussed above, the Commission’s August 2018 Final Order permitted the Initial Decision of ALJ Calvelli to become final without further Commission action, ganted PECO’s Motion to dismiss the Complaint for failure to prosecute, dismissed the Complaint, with prejudice, and marked the docket closed.

In the Initial Decision, ALJ Calvelli made nine Findings of Fact and reached seven Conclusions of Law.  I.D. at 4, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, the ALJ explained that despite being served with a notice of the hearing, no one appeared on behalf of the Complainant at the date and time set for the hearing, and there was no request for a postponement or continuance of the hearing on behalf of the Complainant.  I.D. at 5-6.  According to the ALJ, the Hearing Notices were sent to the Complainant by regular first class mail and neither was returned to the Commission as undeliverable.  Hence, the ALJ concluded that there is a presumption that the documents were received by the Complainant.  Id. at 5, citing Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. Ct. 1982).  The ALJ further explained that the Complainant was notified about the hearing and was given an opportunity to be heard in this proceeding but decided not to show up for the hearing.  Consequently, the Complainant’s due process rights were fully protected.  I.D.  at 6, citing Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); 52 Pa. Code § 5.245(a).

The ALJ also explained that the Hearing Notices sent to the Complainant clearly stated that “if a party fails to participate in the hearing, the hearing may proceed without the party and a decision may be entered against the party.”  I.D.  at 6.  The ALJ stated that he was able to reach the Complainant on the morning of the hearing and despite his attempts to warn her that her case would be dismissed if she fails to participate in the hearing, she made it clear to him that she had no intention of participating in the hearing and hung up on him twice.  Id.  The ALJ noted that during the hearing, Counsel for PECO moved to have the Complaint dismissed with prejudice for lack of prosecution.  Id.  The ALJ, therefore, concluded that by failing to appear and present evidence in support of her Complaint, the Complainant failed to carry her burden of proof.  Id. at 5.

Consistent with all of the above reasons, the ALJ dismissed the Complaint with prejudice without addressing the merits of the Complaint.  Id. at 6. 

The Complainant’s Petition 

In her Petition, the Complainant requests a new hearing stating that her service should not be terminated until another hearing has been held in this matter.  The Complainant further states that she cannot be without electric service because she is eighty-eight years old and is in very poor physical health.  Petition at 1.

Disposition

We find that the Petition fails to set forth any arguments that warrant special relief.  Therefore, we shall decline to exercise our discretion to rescind the ALJ’s Initial Decision, which became our final action upon the conclusion of the period for filing Exceptions.

Although the Complainant avers that she is old and is in poor health, she failed to provide any explanation as to why she refused to participate in the hearing and why she prematurely terminated the phone calls with the ALJ despite his repeated attempts to warn her that her failure to participate in the hearing would result in the dismissal of the case.  The Complainant also failed to explain why she did not request a continuance or why she did not call the ALJ after the hearing to explain her decision not to participate in the hearing.  In addition, the Complainant failed to provide any evidence to support her claim that she has poor health conditions.

In this case, the Complainant never disputed that she received notice of the hearing.  As such, the ALJ properly ruled that because the Hearing Notices were sent to the Complainant by first class mail at the address on her Complaint and were not returned to the Commission, there is a presumption that the documents were received by the Complainant.  See, Berkowitz, supra.  Additionally, the ALJ attempted to contact the Complainant numerous times, but she prematurely terminated the calls stating that she did not want to participate in the hearing and directing the ALJ to speak with her realtor.  Despite the ALJ’s efforts to explain to the Complainant the consequences of her actions or that she can only be represented by an attorney and not her realtor, she terminated the call.  Thus, the Complainant clearly was advised of her obligation to take part in the hearing and to present evidence on the issues raised; but by failing to participate in the hearing, she waived her opportunity to participate and advance her Complaint.  66 Pa. C.S. § 332(f).

Out of concern for the waste of the Commission’s and the respondents’ time and resources, on many occasions, we have dismissed pro se complaints, with prejudice, for failure to appear at a hearing.  See, e.g., Marilyn Day v. PECO Energy Company, Docket No. 2010-2181515 (Order entered June 10, 2011); and Patricia Geary v. Verizon Pennsylvania, Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  However, we have also declined to dismiss complaints, with prejudice, if the complainants made good faith attempts to attend their hearings on time.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2012); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).

		Consistent with our prior decisions, we agree with the ALJ’s Initial Decision that dismisses the Complaint, with prejudice, due to the Complainant’s failure to appear for the scheduled hearing and prosecute the Complaint.  We recognize that the dismissal of the Complaint, with prejudice, may appear to be a severe sanction on the Complainant.  Nevertheless, our regulations permit the imposition of sanctions where a party, after being notified, fails to appear or to be represented at a scheduled conference or hearing.  52 Pa. Code § 5.245.  The Hearing Notices clearly gave the parties notice of the date and time of the hearing and the possibility of sanctions if a party failed to appear.  Under the facts of this specific case, we conclude that in light the Complainant’s failure to abide by the rules in the Hearing Notices and refusal to listen to the ALJ on the telephone calls made by the ALJ to her during the scheduled hearing, the appropriate circumstances do not exist for us to grant the Complainant’s Petition and disturb the Commission’s August 2018 Final Order.[footnoteRef:6]  Therefore, we deny the Petition. [6: 	We find that this case is distinguishable from Wiggins, supra.  In Wiggins, we dismissed a pro se complainant’s complaint, without prejudice, because the complainant made an effort to attend the initial hearing but could not be found in a timely manner in order to participate because he was located in a different area of the building in which the hearing was to be held.  In this case, the Complainant failed to appear for her scheduled hearing and kept hanging up on the ALJ when he attempted to explain to her the consequences of her actions.  The Complainant did not also properly request a continuance in advance of the hearing.  There is no evidence in this case that the Complainant failed to receive the Telephonic Hearing Notices advising her of the date and time of the hearing.] 


Conclusion

In light of the foregoing discussion, and based upon our review of the record and the applicable law, we shall deny the Petition for Rescission or Amendment filed by Ms. DeMarco; THEREFORE,

IT IS ORDERED:

1. That the Petition for Rescission and Amendment of the Commission’s Final Order, entered on August 28, 2018, at Docket No. C-2017-2613087, filed by Vilma Mary DeMarco on October 3, 2018, is denied, consistent with this Opinion and Order.

2. That the proceeding at this docket be marked closed.
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Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED: December 20, 2018

ORDER ENTERED:  December 20, 2018

2

image1.png




