BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rickey Davis						:
							:
	v.						:		F-2018-3006074
							:
Duquesne Light Company				:
		


INTERIM ORDER
SUSTAINING PRELIMINARY OBJECTIONS IN PART AND DISMISSING IN PART

		On November 18, 2018, Rickey Davis (Complainant) filed a formal complaint against Duquesne Light Company (DLC).  Using the Commission’s formal complaint form, he checked boxes noting that the company was threatening to terminate his service; he wanted a payment arrangement; there are incorrect charges on his bill; and “other.”  In the “other” section of the complaint, he explained “they won’t provide a remedy required by lawful payment tendered by me instructing them to set off and discharge according to Federal Emergency Relief Act March 9, 1933 H.J.R. 192”.  As relief he stated that he wanted DLC to “cease and desist 10 day shut off notices accept my payment methods based on my position I’m making lawful payments”.

		DLC filed an answer and preliminary objections on December 10, 2018.  In DLC’s answer it denies the material allegations of the complaint and alleges that the Complainant is responsible for the outstanding balance on his account “payable in legal tender only.”  DLC further averred that the Complainant has attempted to avoid termination for his unpaid balance by presenting a “Government Obligation Remittance Coupon” as payment.  In DLC’s view, a “Government Obligation Remittance Coupon” is not legal tender and is not accepted as payment for utility service.

[bookmark: _GoBack]		DLC filed preliminary objections on December 10, 2018, which seek dismissal of the complaint in its entirety.  The basis for the preliminary objections is lack of Commission jurisdiction to enforce federal law, and legal insufficiency because DLC is not required to accept the Complainant’s instructions to “set off and discharge” as a matter of law.

		DLC’s preliminary objections include a notice to plead, notifying the Complainant of his obligation to file a written response within ten days of service.  As of this writing the Complainant has not filed any response to DLC’s preliminary objections.[footnoteRef:1]  Therefore, the preliminary objections are ripe for disposition. [1:   	52 Pa.Code § 5.101(f)(1)(requiring an answer to preliminary objections within 10 days of the date of service).] 


	The grounds for preliminary objection are limited: 

 (1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) 	Standing of a party to participate in the proceeding.[footnoteRef:2] [2:   	52 Pa.Code § 5.101(a).] 


		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:3]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:4]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:5]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:6]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:7] A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:8] [3:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  ]  [4:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).]  [5:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  ]  [6:   	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985);  Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources,  909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium,  924 A.2d 1203 (Pa. 2007); see also Glod v. PECO Energy Company,  Docket No. C-2012-2305158 (Interim Order dated July 2, 2012).]  [7:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997). ]  [8:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, PUC Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).] 


		In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority that the General Assembly has specifically granted to it in the Public Utility Code.  That is, the Commission has only the powers expressly conferred or necessarily implied by its enabling statute.[footnoteRef:9]  The Commission must act within and cannot exceed its jurisdiction.[footnoteRef:10]  Jurisdiction may not be conferred by the parties where none exists.[footnoteRef:11]  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.[footnoteRef:12]   [9:  	Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Authority v. Pa. P.U.C., 237 A.2d 602 (Pa. 1967).  See also Department of Environmental Resources v. Butler County Mushroom Farm, 454 A.2d 1, 4 (Pa. 1982), and Pequea Township v. Department of Environmental Protection, 716 A.2d 678, 686 (Pa.Cmwlth. 1998).]  [10:  	City of Pittsburgh v. Pa. P.U.C.,  43 A.2d 348 (Pa.Cmwlth. 1945).]  [11:  	Roberts v. Matorano, 235 A.2d 602 (Pa. 1967).]  [12:  	Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293 (1993).] 

		The Commission has held on numerous occasions that the negotiability of a proposed instrument of payment does not fall within Commission jurisdiction.[footnoteRef:13]  Therefore, the Commission has no jurisdiction to determine whether the “instruction to set off and discharge” as described in the complaint qualifies as method of payment under federal law. [13:   	Alkhatib v. PECO Energy Company, Docket No. C-2011-2242125 (Opinion and Order entered January 12, 2012);  Coppedge v. PECO Energy Company, Docket No. F-2009-2135893 (Order entered August 3, 2010).] 


		The Commission has further held that it is not unreasonable for a public utility to limit the forms of payment that it will accept for utility service.[footnoteRef:14]  For example, in Kennedy v. PECO,[footnoteRef:15] the Commission held that it was appropriate to sustain preliminary objections and dismiss a complaint because PECO was not required by the Public Utility Code to accept a promissory note as payment for utility service.  Further, PECO’s policy to limit methods of payment to certified cashier’s checks, teller’s or bank checks, wire transfer, cash or credit card was not unreasonable.  Therefore, Mr. Kennedy’s complaint was dismissed. [14:  	Coppedge v. PECO, Docket No. F-2014-2406180 (Opinion and Order entered January 29, 2015).]  [15: 	Docket No. C-2015-2471718 (Opinion and Order entered October 22, 2015).] 


		Accordingly, the Complainant’s claim that DLC erred in failing to accept his instruction to “set off and discharge” his unpaid balance is dismissed.  However, the Complainant also checked boxes on the formal complaint form requesting a payment arrangement and noting that there are incorrect charges on his bill.  It would be inappropriate to speculate that these claims are inextricably intertwined with the Complainant’s position regarding his method of payment.  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:16]  Therefore, this matter will be set for a hearing on the remaining claims set forth in the formal complaint. [16:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, PUC Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).] 


		The Complainant is cautioned that DLC’s request to dismiss the Complaint with prejudice is denied on purely procedural grounds.  The denial does not, in any way, give credence to either the substance of the complaint or to the likelihood of Complainant’s success on the merits.  

		The Complainant has the burden of showing that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.[footnoteRef:17]  This must be shown by a preponderance of the evidence.[footnoteRef:18]  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.[footnoteRef:19]   [17:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  ]  [18:  	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  ]  [19:  	Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  ] 


		For the reasons stated above, DLC’s preliminary objections will be sustained with respect to any claim relating to federal statutes, and DLC’s request for dismissal of the complaint with prejudice will be denied with respect to Complainants’ allegations concerning incorrect charges and a payment arrangement.

		The parties are directed to attempt to resolve this matter themselves and are 
strongly encouraged to participate in settlement negotiations.  Settlement discussions are consistent with the Commission’s regulations.  See 52 Pa.Code § 5.231.

THEREFORE

IT IS ORDERED:

		1.	That Duquesne Light’s preliminary objection to dismiss the claim relating to proffered method of payment for the Complainant’s unpaid balance is sustained and the claim is dismissed.

		2.	That Duquesne Light’s preliminary objections are dismissed in all other respects.

		3.	That this matter shall be set for hearing on the remaining claims set forth in the formal complaint regarding the Complainant’s request for a payment arrangement and alleged incorrect charges on the bill.


[bookmark: _Hlk505862083]Date:  January 4, 2019						/s/				
							Mary D. Long
							Administrative Law Judge
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