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OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk534578356]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Petitions for Reconsideration (Petitions), filed by the Office of Consumer Advocate (OCA) on December 17, 2018, the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania (CAUSE-PA) on December 20, 2018, and Columbia Gas of Pennsylvania, Inc. (Columbia) on December 21, 2018, respectively, seeking reconsideration of the Commission’s Opinion and Order entered on December 6, 2018 (December 6 Order), in the above-captioned proceeding.  Because the Petitions raise no new matter for consideration, we shall deny the Petitions.

I. History of the Proceeding

The Petitions for Reconsideration before us arise from our disposition of a litigated issue in the underlying Columbia Gas rate proceeding in which the Natural Gas Supplier parties (NGS Parties) maintained that Columbia engaged in discriminatory billing practices.  By our December 6 Order, the Commission, inter alia, ordered that Columbia cease the discriminatory billing practice of offering “on bill billing” of non-commodity goods and services offered by two former Columbia affiliates, while denying the same billing option to the NGSs Parties.  The Commission’s December 6 Order required Columbia to offer billing services in a non-discriminatory manner.  Specifically, the Commission held:

We find that Columbia’s billing practice constitutes “service” as the term is defined under Section 102 of the Code, 66 Pa. C.S. § 102, and is subject to the Commission’s jurisdiction to determine whether the practice violates Sections 1502 and 2203(4), 66 Pa. C.S. §§ 1502 and 2203(4) prohibiting discrimination and anticompetitive practices in the provision of service. Further, we find that Columbia’s “on bill” billing practice is unreasonable and discriminatory in this instance.’


On December 17, 2018, the OCA filed a Petition for Reconsideration of the December 6 Order, pursuant to 5.41 and 5.572 of the Commission regulations, 52 Pa. Code §§ 5.41(regarding petitions generally), and 5.572 (regarding petitions for relief).

By our Opinion and Order entered on December 20, 2018, the Commission granted the OCA’s Petition for Reconsideration, thereby retaining jurisdiction pending review and disposition on the merits.

CAUSE-PA and Columbia also filed Petitions for Reconsideration on December 20, 2018, and December 21, 2018, respectively.

On December 27, 2018, Columbia filed a letter indicating it would not file an Answer to the OCA Petition.  On December 28, Columbia filed an Answer to the CAUSE-PA Petition for Reconsideration.

The Commission granted the CAUSE-PA and Columbia petitions via notational vote on December 28, 2018, pending review and disposition on the merits.  The resulting Opinion and Order was entered on January 4, 2019.[footnoteRef:1] [1: 	The Petitions of the OCA, CAUSE-PA and Columbia are consoli-dated herein for disposition on the merits.] 


On December 31, 2018, the NGS Parties filed an Answer to the Columbia Petition for Reconsideration.

II. The Positions of the Parties

A. OCA’s Petition for Reconsideration

The OCA requests reconsideration of the December 6 Order to the extent that it grants Columbia the discretion to expand the practice of “on bill billing” for non-commodity goods and services.  Our December 6 Order granted the Exception of the NGS Parties on the basis that Columbia discriminates in the provision of service in violation of the Public Utility Code (Code), where Columbia provides “on bill billing” for non-commodity goods and services offered by its two former affiliates, while denying the same billing option for NGS Parties.  As a result, our December 6 Order directed that Columbia either cease offering the billing service or provide the same billing services to NGSs which it offers to its two former affiliates.  December 6 Order at 50-51.

The OCA asserts that the Commission should reconsider our December 6 Order based on concerns raised by the OCA which the Commission overlooked.  OCA Petition at 2.  The OCA reiterates its position in the proceeding that the “on bill billing” practice should not be expanded to the NGS parties because the practice raises serious consumer protection concerns regarding, inter alia:  (1) whether the practice causes customer confusion regarding the portion of the bill for utility service payable to prevent termination of utility service; (2) whether the marketing of such non-commodity goods and services clarifies that the payment for unregulated goods and services offered for “on bill billing” is not tied to termination of service; and (3) other general miscellaneous concerns for customer confusion and whether companies may prospectively bundle the charge for gas service  with non-commodity goods and services, thereby defeating the ability to price compare for gas service.  OCA Petition at 3-4.

B. CAUSE-PA’s Petition for Reconsideration

CAUSE-PA’s Petition asserts that, while not disputing the Commission’s determination that Columbia’s current practice of “on bill billing” is discriminatory, the remedy allowing Columbia discretion to expand the practice of “on bill billing” to non-commodity goods and services offered by the NGS Parties is not supported by substantial evidence on the record. CAUSE-PA Petition at 2.

CAUSE-PA asserts that the Commission overlooked the fact that the NGS parties’ proposal to require Columbia to extend “on bill billing” to the NGS parties was never adequately assessed on the record before the ALJ, in the recommended decision, or before the Commission. Id. at 3.  CAUSE-PA further asserts that the Commission failed to make a necessary finding that the NGS parties satisfied the burden of proof to show that the remedy, i.e,. expanding on bill billing to NGS parties, was just and reasonable and in the public interest.  Id. at 5-6.  In addition, CAUSE-PA asserts, as it did in the underlying proceeding, that further investigation of the practice of “on bill billing” should be undertaken prior to approving the practice.  CAUSE-PA concludes the present record is insufficient to support the Commission’s December 6 Order authorizing Columbia to expand the practice to the NGS parties.
 
C. Columbia’s Petition for Reconsideration and Answer to the Cause-PA Petition

[bookmark: _Hlk534596616]Columbia seeks reconsideration on grounds previously raised in the underlying rate proceeding in reply to the Exceptions of the NGS parties.  Specifically, Columbia argues that the Commission overlooked facts, including: (1) the two former affiliates which Columbia provides the “on bill” billing service are not regulated entities; (2) the NGS Parties who requested the “on bill” billing service are neither customers nor ratepayers; and (3) the fact that the two former affiliates are not NGSs.  Columbia Petition at 5-8.  Columbia maintains that based upon the facts, the Commission erred as a matter of law in applying the holdings in PPL Electric Utilities Corp. v. Pa. PUC, 912 A.2d 386 (Cmwlth. Ct. 2006) and Aronson v. Pa. PUC, 740 A.2d 1208 (Cmwlth. Ct. 1999)  Id.  Finally, Columbia maintains that the Commission failed to consider the contractual, constitutional and serious consumer protection concerns implicated should Columbia expand its “on bill billing” practice to the NGS parties. Id. at 8-12.

Columbia’s Answer to the CAUSE-PA Petition for Reconsideration disputed CAUSE-PA’s assertion that the correct remedy in the circumstances would be to discontinue Columbia’s current practice of “on bill billing” for its two former affiliates.   Columbia concurs with CAUSE-PA’s position that the myriad consumer protection concerns weigh against expanding the billing practice to the NGS parties in the circumstances. 

D. NGS Parties’ Answer to Columbia’s Petition

The NGS Parties’ Answer to Columbia’s Petition notes that the facts and arguments raised in the Petition are the same raised by Columbia in the underlying proceeding. NGS Answer to Columbia Petition at 3-4.   The NGS Parties note, however, that Columbia, for the first time, references the terms of the billing contracts with its former affiliates.  Id. at 4.  The NGS Parties maintain that any references to matters not offered into evidence in the underlying proceeding is inappropriate and should not be considered.

Further, the NGS Parties discredit Columbia’s view that the Commission’s reliance on Aronson v. Pa. PUC, 740 A.2d 1208 (Cmwlth. Ct. 1999) for the proposition that billing constitutes provision of “utility service” was misplaced, based upon Columbia’s attempt to distinguish Aronson on facts which are immaterial to the definition of “service.”  The NGS Parties assert that the December 6 Order’s reliance on Aronson was apt, stating, “For the immutable purpose [of establishing that billing constitutes provision of utility service], Aronson remains relevant and was appropriately cited.”  NGS Parties Answer at 5-6.

[bookmark: _Hlk534595823]Finally, the NGS Parties conclude that, because the practice of “on bill billing” is expressly approved by the Natural Gas Choice Act, 6 6Pa. C.S. §2205 (c)(3), and having concluded Columbia’s practice was discriminatory, the Commission was bound to follow the statute and permit Columbia to continue the practice of “on bill billing.”  The Commission was bound by statute to limit the remedy to the requirement that the service be provided in a nondiscriminatory manner. Id. at 6. 

III. Discussion

A. Applicable Legal Standard

The Commission’s standard for granting a Petition for Reconsideration filed under 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572(a) is well-settled:

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R059700 I et al., 56 Pa. P.U.C. 553, 559, (1982). Under the standards set forth in Duick, a Petition for Reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part. Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission. Duick at 559. It has also been held that, because a grant of relief on such petitions may result in the disturbance of final orders, it should be granted judiciously and only under appropriate circumstances. West Penn Power v. Pennsylvania Public Utility Commission, 659 A.2d 1055 (Pa. Cmwlth. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).


Further, it is well settled that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion. It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties. Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Accordingly, at a minimum, to meet the standard for reconsideration of our final order a party must raise a “new or novel” argument or facts which the Commission may have overlooked upon its initial review

B. The Parties Fail to Raise Any New Arguments or Facts not Previously Considered

In the present case, the Petitions for Reconsideration raise the same facts and arguments previously raised and considered in our review and disposition of the underlying Columbia rate proceeding culminating in our December 6 Order.  Therefore, we find that reconsideration is not warranted in these circumstances.

1. OCA fails to assert grounds for reconsideration

First, the OCA’s Petition for Reconsideration reiterates the same arguments previously raised before us on Exceptions in the underlying Columbia rate proceeding.   We note that the OCA took no position in the rate proceeding on whether Columbia’s current practice discriminates in the provision of service by providing “on bill billing” of non-commodity goods and services offered by its two former affiliates and denying that same billing service to the NGS parties.  Rather, the OCA expressed grave concerns for consumer protection issues raised by the practice of “on bill billing” and opposed extending the service to the NGS parties.  The OCA argued that the extension of Columbia’s “on bill billing” service to the NGS parties “exacerbates the concern…about Columbia’s current practice . . . .”  Petition at 4.  

With respect to the OCA’s position that the billing practice in question raises consumer protection concerns, our December 6 Order’s requirement that Columbia provide billing services in a non-discriminatory manner does not obviate the need for those billing practices to comply with existing consumer protection regulations.  See, December 6 Order at 51, citing 52 Pa. Code § 56.83(3) (providing that utility service may not be terminated for nonpayment of such non-basic charges).  If the billing practice in question results in actual violations of consumer protections, the matter may be appropriately raised and addressed at that time.

[bookmark: _Hlk534594267]We find that the OCA’s Petition for Reconsideration reiterating OCA’s position in the underlying proceeding raises no new matter for our consideration. 

2. [bookmark: _Hlk534592360]CAUSE-PA fails to assert grounds for reconsideration

CAUSE-PA’s Petition for Reconsideration expressly does not challenge the Commission’s conclusion that Columbia’s current billing practice is discriminatory. CAUSE-PA Petition at 2.  Instead, CAUSE-PA maintains that the remedy permitting Columbia discretion to expand the practice is not warranted in the circumstances.  CAUSE-PA asserts that the proper remedy would be to direct Columbia to cease the practice of “on bill billing” entirely. Id.

Like the OCA, CAUSE-PA’s Petition for Reconsideration raises the same concerns for consumer protection issues previously raised in the underlying rate proceeding.  Id. at 5-6, asserting the Commission overlooked the lack of adequate evidence of record to support the practice as “just and reasonable.”  Id. at 2.

However, the concern for consumer protections expressed by both the OCA and CAUSE-PA is based on speculative harm which might result from the practice of “on bill billing” if expanded, rather than any evidence presented on the record of customers actually harmed by the practice.  Further, CAUSE-PA fails to reconcile its position that the Commission should direct Columbia to cease the practice of “on bill billing” with the fact that the practice is expressly authorized by the Natural Gas Choice Act, 66 Pa. C.S. §2205 (c)(3).

[bookmark: _Hlk534596218]We find that CAUSE-PA’s Petition for Reconsideration reiterating its position in the underlying proceeding asserts speculative harm and raises no new matter for our consideration.

3. Columbia fails to assert grounds for reconsideration

[bookmark: _Hlk534597624]Columbia’s Petition for Reconsideration reiterates the same arguments raised in the underlying proceeding.  Contrary to Columbia’s assertions, our December 6 Order either expressly or implicitly considered the facts, including that: (1) the two former affiliates which Columbia provides the “on bill” billing service are not regulated entities; (2) the NGS Parties who requested the “on bill” billing service are neither customers nor ratepayers; and (3) the two former affiliates are not NGSs.  Further, our December 6 Order expressly addressed and rejected Columbia’s argued application of the holdings in PPL Electric Utilities Corp. v. Pa. PUC, 912 A.2d 386 (Cmwlth. Ct. 2006) and Aronson v. Pa. PUC, 740 A.2d 1208 (Cmwlth. Ct. 1999).

Rather than assert any new argument or facts which may have been overlooked, Columbia’s Petition indicates that Columbia simply disagrees with the conclusion in the December 6 Order that Columbia’s current “on bill billing” practice is discriminatory.

We note that Columbia’s reference to the contracts for billing service with its two former affiliates, which were not offered into evidence and are not part of the record in the proceeding, is inappropriate.

We find that Columbia’s Petition for Reconsideration reiterating Columbia’s position in the underlying proceeding asserts no new matter for our consideration.

IV. Disposition

Based upon the record in the underlying proceeding, the Parties’ Petitions for Reconsideration, Answers thereto, and the forgoing discussion, we find that the Petitions for Reconsideration of the OCA, CAUSE-PA and Columbia fail to assert new or novel arguments or facts which were previously not considered.  Thus, we conclude that the parties fail to assert sufficient basis to warrant exercising our discretion to reconsider our December 6 Order.  Accordingly, we shall deny the Petitions for Reconsideration; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk534468312]That the Petitions for Reconsideration filed by the Office of Consumer Advocate on December 17, 2018, the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania on December 20, 2018, and Columbia Gas of Pennsylvania, Inc., on December 21, 2018, seeking reconsideration of the Commission’s Opinion and Order entered on December 6, 2018, at Docket No. P‑2018-264757 are hereby consolidated for review and disposition on the merits.

2. That the Petition for Reconsideration filed on December 17, 2018, by the Office of Consumer Advocate is hereby denied.

3. That the Petition for Reconsideration filed on December 20, 2018, by the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania is hereby denied.

4. That the Petition for Reconsideration filed on December 21, 2018, by the Columbia Gas of Pennsylvania, Inc., is hereby denied.


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 17, 2019

ORDER ENTERED:  January 17, 2019
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