PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	Public Meeting held January 17, 2019



	Commissioners Present:

Gladys M. Brown, Chairman
David W. Sweet, Vice Chairman
Norman J. Kennard
Andrew G. Place 
John F. Coleman, Jr.


	


	Tanya J. McCloskey, Acting Consumer Advocate

          v.

Hidden Valley Utility Services, L.P. – Water

	C-2014-2447138

	         and 
	

	
Tanya J. McCloskey, Acting Consumer Advocate

          v.

Hidden Valley Utility Services, L.P. – Wastewater

	
C-2014-2447169




OPINION AND ORDER


BY THE COMMISSION:


[bookmark: _Hlk510174214][bookmark: _Hlk511207982]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Amendment (Second Petition) of Hidden Valley Utility Services, L.P. (HVUS, Company or Petitioner) filed on October 18, 2018, seeking an amendment of our Opinion and Order entered on May 3, 2018 (May 2018 Order), relative to the above-captioned proceeding.[footnoteRef:2]  On October 29, 2018, the Office of Consumer Advocate (OCA) and Intervenors, Robert J. Kollar and Kellie A. Kuhleman (Intervenors) filed their respective Answers to the Second Petition.  For the reasons stated below, we shall deny the Second Petition consistent with this Opinion and Order. [2: 		On May 4, 2018, the Commission issued an Errata Notice and Corrected Opinion and Order indicating three minor corrections on pages 16, 18, and 24 of the May 2018 Order.] 


I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 12, 2004, HVUS filed two applications for approval to begin to offer, render, furnish or supply water and wastewater services to the public in Hidden Valley at Docket Nos. A-00210117 and A-00230101 (Applications).  Protests to the Applications were filed.  Thereafter, the parties reached a settlement agreement (2005 Settlement) which addressed issues and protests raised in the Application Proceedings.  By Final Order entered July 15, 2005 (July 2005 Order), the Commission approved the 2005 Settlement and granted the Applications.

		The 2005 Settlement required HVUS to implement changes and improvements to provide adequate, safe and reasonable service and to address long-term problems including brown or rust-colored water, low water pressure, and high levels of unaccounted-for water.  HVUS’s rates were set at the time of the 2005 Settlement and have not been increased since that time.[footnoteRef:3] [3: 		Pursuant to the 2005 Settlement, a residential customer using 15,000 gallons per quarter would pay $116.55 per quarter for water service and $261.00 per quarter for wastewater service.] 


On October 9, 2014, the OCA filed a Formal Complaint against HVUS, regarding water services, at Docket No. C‑2014-2447138 (Water Complaint).  On October 9, 2014, the OCA also filed a Formal Complaint against the Company, regarding wastewater services, at Docket No. C‑2014-2447169 (Wastewater Complaint).  In the Water Complaint, the OCA averred that the Company failed to provide adequate, safe and reasonable service, regarding water system issues, alleging, inter alia, continuing incidents of dirty, brown and rusty water; lack of proper equipment; the failure to properly maintain water tanks; low water pressure which is alleged to be inadequate for basic household uses, and lack of system maintenance.  The OCA further alleged the existence of financial and managerial problems.

In the Wastewater Complaint, the OCA averred, in part, that the Company failed to provide adequate, safe and reasonable service, and that the system lacks certain equipment.  The OCA further alleged the existence of financial and managerial problems similar to those pertaining to the water system.

On October 29, 2014, HVUS filed Answers to both of the OCA’s Formal Complaints.  In the Answers, the Company denied the claims related to service and financial issues.

On April 9, 2015, counsel filed a notice of entry of appearance on behalf of Hidden Valley Foundation, Inc. (Foundation).  The Foundation has not filed a petition to intervene and is, therefore not a Party in this proceeding.

On June 19, 2015, a Prehearing Order was issued, setting forth various procedural matters and consolidating the Water and Wastewater Complaints.  On June 25, 2015, public input hearings were held at 12:30 p.m. and 7 p.m. at the Hidden Valley Resort in Jefferson Township, Somerset County, Pennsylvania.

By letters dated July 9, 2015, the Intervenors requested permission to intervene in this proceeding, and thereafter, HVUS filed objections to the intervention.  On September 3, 2015, the OCA filed a motion requesting that the public input hearing transcript, pages 62 through 138, and the Joint Petition for Settlement of Separate Water and Wastewater Application Proceedings filed at Docket Nos. A-210117 and A‑230101, both from a prior proceeding (Settlement), be admitted into evidence.  No objection to the motion was filed.

By Interim Order dated September 8, 2015, the ALJ granted the petition to intervene.  The ALJ also issued an Interim Order dated November 9, 2015, granting the OCA’s motion to admit the public input hearing transcript and the Settlement into evidence.

	The evidentiary hearing convened as scheduled on November 17, 2015.  Counsel appeared on behalf of the OCA and the Company.  Intervenor Kollar appeared pro se, but Intervenor Kuhleman did not attend the evidentiary hearing.[footnoteRef:4] [4: 		At the time of the evidentiary hearing, the Company had failed to comply with the following requirements of the 2005 Settlement: (1) the submission of a report to the Commission and all parties reassessing the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese; (2) the replacement of 1,500 feet of 3-inch line to the Heights neighborhood and of 1,000 feet of 2-inch line to the Valley View neighborhood in Hidden Valley, which was required to be completed by July 2015; and (3) the holding of semi-annual customer meetings.] 


		By Interim Order dated December 15, 2015, the ALJ admitted various evidence and late-filed exhibits into the record.  The OCA and Intervenor Kollar filed their Main Briefs on January 20, 2016.  On January 21, 2016, HVUS filed its Main Brief.  The OCA and the Company filed Reply Briefs on February 10, 2016.  Supplemental Briefs containing proposed findings of fact and conclusions of law were filed by HVUS and Intervenor Kollar on April 15, 2016.  On April 25, 2016, the OCA filed Objections to the Company’s Supplemental Brief, which the ALJ denied by Interim Order dated May 3, 2016.  The record was closed on June 8, 2016.

		In the Initial Decision issued on September 9, 2016, the ALJ sustained the Water and Wastewater Complaints filed by the OCA and imposed a corrective plan to implement improvements to the water and wastewater systems operated by HVUS.[footnoteRef:5]  The OCA, HVUS, and the Intervenors filed Exceptions on September 29, 2016.  On October 10, 2016, the Intervenors filed Replies to Exceptions, and on October 11, 2016, the OCA and the Company filed Replies to Exceptions. [5: 	 	For a summary of the Initial Decision, see pages 9 to 19 of the January 2018 Order.] 


[bookmark: _Hlk511375285]		By Opinion and Order entered on January 18, 2018 (January 2018 Order), we granted the Exceptions of the OCA, HVUS and the Intervenors, in part, and denied them in part, and adopted the Initial Decision, as modified.  On February 2, 2018, the Company filed a Petition for Clarification, Reconsideration and Amendment (First Petition).  By Order entered February 8, 2018, we granted the First Petition, pending further review of, and consideration on, the merits.  On February 12, 2018, the OCA and the Intervenors filed their respective Answers to the First Petition.

[bookmark: _Hlk511919694]		On April 11, 2018, the Company filed its first sixty-day status report with the Commission which was required by Ordering Paragraph No. 17 of the January 2018 Order.[footnoteRef:6]  Additionally, on April 18, 2018, HVUS filed the engineer’s reports required by Ordering Paragraph Nos. 6 and 9 and the revised bill form for review required by Ordering Paragraph Nos. 12 and 13 of the January 2018 Order. [6: 	 	The Company asserts that it initially attempted to file a status report with the Commission, through a filing dated March 19, 2018, but that the wrong docket numbers were listed on the document.] 

		In our May 2018 Order, we granted, in part, and denied, in part, the First Petition.  As noted above, the Company filed the Second Petition on October 18, 2018.  The OCA and the Intervenors filed Answers to the Second Petition on October 29, 2018.

II. Discussion

A. Legal Standards

We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and  703(g), relating to rehearings, as well as rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Normally, we expect petitioners to raise challenges in a petition for reconsideration within the fifteen-day time limit established by Section 5.572(c).  52 Pa. Code § 5.572(c).  The fifteen-day time limit provides a party with sufficient time to review our orders and bring any perceived factual discrepancies to our attention.  Further, it provides a necessary measure of certainty to the parties involved, allowing for finality in the administrative process.  Rescission, in contrast, should be utilized by petitioners only if circumstances warrant special relief.  Feleccia v. PPL Electric Utilities Corp., et al., Docket No. C-20016210 (Order entered March 7, 2003) at 2.

Section 703(g) of the Code provides us with the discretionary authority to rescind or amend our orders.  66 Pa. C.S. § 703(g).  However, a petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick 56 Pa. P.U.C. at 559.

B. January 2018 Order

1. Rate Reduction and Usage Allowance

		In our January 2018 Order, we first addressed the OCA’s Exception No. 1 and its request to impose a rate reduction of fifty percent for both water and wastewater service or alternatively a customer usage allowance.  We agreed with the ALJ’s finding that the Company has failed to provide adequate and reasonable service to its water and wastewater customers.  Thus, we determined that HVUS did not comply with Section 1501 of the Code.  However, we declined to impose the OCA’s recommended remedy of a rate reduction.  Additionally, we did not believe that the OCA’s alternate recommendation of a usage allowance was fully supported by the record.  January 2018 Order 23-26.
2. Compliance Deadlines

		Next, we addressed the OCA’s second Exception, which criticized the Initial Decision for not including all of the OCA’s recommendations for ensuring compliance with the deadlines for resolving the Company’s water and wastewater problems.  We also considered HVUS’s second Exception, which contended that the ALJ established an arbitrary and unrealistic one-year deadline for the completion of projects to improve the Company’s system.  Upon review, we denied, in part, and granted, in part, the OCA Exception No. 2, and denied HVUS Exception No. 2.

		Regarding the OCA’s Exception No. 2, we noted our rejection of the OCA’s requested rate relief discussed in the prior section.  Thus, we denied the Exception to the extent that it requested a rate reduction as a deadline compliance measure for the reasons discussed in the disposition above.  However, due to the extended time-period for compliance with the 2005 Settlement and the lack of resolution of the outstanding service problems, we believed there should be some mechanism for ensuring that further compliance deadlines are met.  We explained that any failure to further comply with the deadlines set forth in the January 2018 Order could be indicative of the Company’s lack of competency to operate and of the inability to provide reasonable and adequate service.  Accordingly, we modified the Initial Decision to clarify that upon notice of the Company’s failure to comply with any applicable deadlines the Commission shall initiate a separate proceeding pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).  We further discussed our rationale for limiting the enforcement provisions to compliance with the deadlines specified in our Opinion and Order.  January 2018 Order at 29-31. 

		As to HVUS’s second Exception, we explained that the Company’s customers have been suffering from poor water quality and unreasonable service for years.  We emphasized that any subsequent delays in failing to remediate the problems due to the failure to meet compliance deadlines would be unacceptable.  The one-year deadline for implementing the corrective measures established in the engineer’s report sets an objective guideline for compliance.  We explained that, if additional time were deemed critical, the Company could petition the Commission for relief to modify the deadline pursuant to Section 5.572(d) of the Code.   January 2018 Order at 31.

3. Ordering Paragraph Revisions

		In their third Exception, the Intervenors objected to several ordering paragraphs in the Initial Decision as providing unreasonable extensions of time for complying with the 2005 Settlement and failing to provide clear penalties and consequences for future noncompliance by HVUS.  The Intervenors requested several modifications to help establish sufficient enforcement measures.  Likewise, the OCA in its third Exception requested modifications of several ordering paragraphs in the Initial Decision and the addition of other paragraphs to ensure that the water being provided to customers is treated as effectively as possible.[footnoteRef:7] [7: 	 	For a summary of the recommended adjustments to the Initial Decision ordering paragraphs, see pages 31-39 of our January 2018 Order.] 


[bookmark: _Hlk511384444]		We granted the Intervenors’ Exception No. 3, in part, to the extent that it sought a clarification of Ordering Paragraph No. 12 in the Initial Decision which addressed the filing of corrected annual reports.  We explained that the language in the ordering paragraph required the Company to “make all reasonable efforts to timely file correct information in its annual reports” which was potentially ambiguous and inconsistent with the 180‑day timeline for compliance set forth in the ordering paragraph.  Accordingly, we modified the Initial Decision to delete the “reasonable efforts” language so that it is clear that any corrective filings or amendments must be submitted to the Commission within 180 days of entry of this Opinion and Order.  This modification was incorporated in Ordering Paragraph No. 14 of the January 2018 Order.  We denied the remainder of Intervenors Exception No. 3 on the basis that sufficient corrective measures are contained in other portions of our disposition and ordering paragraphs.  January 2018 Order 39-40.

		Upon review of the OCA’s arguments, we found the requested clarification of several ordering paragraphs and the addition of the new ordering paragraphs to be reasonable and supported by the evidentiary record.  Moreover, we noted the Company’s lack of objections to these modifications.  As such, we granted the OCA’s Exception and modified the Initial Decision.  Specifically, we incorporated the requested modifications in Ordering Paragraph Nos. 6, 9, 20, 22, 23, 24, 25 of the January 2018 Order.[footnoteRef:8] [8: 		Our January 2018 Order contained errors in the numbering of the Ordering Paragraphs beginning on page 67.  Corrected Ordering Paragraph numbers were restated in the May 2018 Order.] 


4. Additional Hearings

		In its Exception No. 4, the OCA requested enhancements to Ordering Paragraph No. 18 of the Initial Decision which established a procedure for the OCA to investigate the completed rehabilitative measures conducted by the Company or alternatively permitted a referral to the Commission’s Bureau of Technical Utility Services (TUS) for review.  The OCA requested that the Commission clarify that, first, the Company must carry the burden of proving that the service and facilities are no longer inadequate; and, second, the hearing must address the requirements of Section 529 of the Code, 66 Pa. C.S. § 529.  January 2018 Order at 40-42.

		In our disposition, we emphasized our intention to reduce any further delays in the event a subsequent evidentiary hearing becomes necessary to evaluate the propriety of the Commission’s rehabilitative measures.  We found that the OCA’s proposal in its Exception No. 4 would help in this regard.  By requiring the Company to carry the burden of proving that its service and facilities are no longer inadequate and mandating that any subsequent hearing address the requirements of Section 529 of the Code, 66 Pa. C.S. § 529, we found that the timeframe for final resolution of the outstanding issues in this proceeding should be streamlined.  Further, we noted that the Company did not object to the OCA’s proposal.  Thus, we granted OCA Exception No. 4 and modified the Initial Decision to incorporate the modifications.  January 2018 Order at 42.

5. Customer Bills

		Next, we considered the OCA’s Exceptions pertaining to the Ordering Paragraphs of the Initial Decision, which required the Company to modify its billing practices to ensure compliance with all Commission requirements and to provide a copy of the revised bill form to the OCA within ninety days of the final Commission Order in this proceeding.  The OCA argued that the Commission should modify the Ordering Paragraphs to provide a sufficient advance opportunity to review and provide input on the bill revisions.  January 2018 Order at 43.

		We granted the OCA’s Exception No. 5, finding that it would be beneficial to the Company’s customers for the OCA to provide input on the bill revisions.  Moreover, we noted that the Company did not object to this proposal.  To facilitate the OCA’s input and review, we directed HVUS to seek input from the OCA about its draft customer bills within sixty days from the date of entry of January 2018 Order.  Id.

6. Utility Bills

		Ordering Paragraph No. 13 of the Initial Decision required HVUS to pay all electric and telephone bills in a timely manner to ensure adequate and reasonable service to its customers.  In our January 2018 Order, we addressed the OCA’s Exception No. 6, which argued that the ALJ failed to include important oversight mechanisms in Ordering Paragraph No. 13 to ensure compliance with the payment obligations.  January 2018 Order at 44.

[bookmark: _Hlk502676120]		Regarding the payment of electric bills, the OCA recommended that the Company be required to execute appropriate authorization forms permitting its electric provider, Pennsylvania Electric Company (Penelec), to continue providing monthly billing and payment information for all HVUS accounts to the OCA until June 10, 2018.  The OCA argued, in part, that having monthly payment information will allow the OCA to timely respond to late payments before they escalate to termination notices and put the utility’s ability to provide continuous water and wastewater service in jeopardy.  The OCA also asserted that its requested relief imposes a minor burden on HVUS, requiring the Company to simply execute written authorization for Penelec to release its account information to the OCA.  Moreover, the OCA noted, the submission of account information for monitoring provides a reciprocal benefit to Penelec by encouraging timely payment by the Company.  January 2018 Order at 44.

		Regarding the payment of telephone bills, the OCA requested that its recommendation of an annual update on telephone service be adopted.  Specifically, the OCA requested that copies of the Company’s bills for telephone service be provided to ensure that HVUS will maintain phone service at the numbers listed on the bills, so customers are able to reliably contact the Company.  Id.

		In our disposition, we agreed that timely payment of the Company’s electric and telephone bills is critical to ensuring adequate and reasonable service to its customers.  We found that the OCA’s proposed mechanism for monitoring payment of the electric and telephone bills involves a minimal burden on HVUS and appeared to be an appropriate modification to the Initial Decision.  Noting the lack of objection by the Company to this modification we found it to be reasonable and supported by the evidentiary record.  Thus, we granted OCA Exception No. 6.

7. Customer Meetings

		Moving to the requirement of scheduling semi-annual customer meetings, we addressed the OCA’s Exception No. 7, which requested clarification to add specific dates to ensure that the meetings are well-attended and useful to both the Company and its customers.  Additionally, the OCA requested that the Company be required to confer with the Foundation, which is the Hidden Valley Homeowner’s Association, regarding dates that may result in higher attendance and increased communications with the customers.  January 2018 Order at 45-46.

		We also addressed the Company’s Exception No. 1 which requested modification of the customer meeting provision in Ordering Paragraph No. 3 to explicitly state that the semi-annual meetings should be held only until the line replacement work referenced in Ordering Paragraph No. 3 is completed.[footnoteRef:9]  Alternatively, the Company asserted that the Commission should require semi-annual customer meetings until HVUS completes the projects necessary to comply with the Commission’s final Order in this proceeding.  January 2018 Order at 46. [9: 		Ordering Paragraph No. 3(a) of the Initial Decision provided that HVUS shall replace 1,500 feet of three-inch line to the Heights neighborhood and 1,000 feet of two-inch line to the Valley View neighborhood in Hidden Valley.] 


		We granted the OCA’s Exception No. 7 finding that the requested modifications would help ensure appropriate customer involvement.  Additionally, we agreed with the Company that the mandatory customer meetings need not be held in perpetuity.  Rather, we determined that the meetings could be concluded upon the filing of a status report by the Company and its engineer, and a report from the OCA and TUS evidencing completion of all the requirements and the closing of the proceeding.  Although we encouraged the Company to continue to provide contact opportunities and public meetings by which customers could receive information and provide input to the Company about its services, we declined to mandate these meetings after final resolution of the issues in this proceeding.  Accordingly, we granted HVUS Exception No. 1, in part.[footnoteRef:10]  January 2018 Order at 48. [10: 		However, we denied HVUS Exception No. 1 to the extent that it attempted to limit the topics of the public meetings to the line replacement work to be completed.] 


8. Wastewater Violations

		Next, we addressed the Company’s objection to the ALJ’s finding that HVUS failed to provide adequate wastewater service in violation of Section 1501 of the Code.  Upon review, we found that the ALJ’s findings and conclusions regarding the wastewater violations were well reasoned and amply supported by the evidentiary record.  Accordingly, we denied HVUS Exception No. 3.  January 2018 Order at 49-50.

9. Civil Penalties

[bookmark: _Hlk511398922]		We also addressed the Intervenors’ Exception No. 1, which argued that the Commission should have imposed civil penalties on the Company after concluding that HVUS failed to comply with the 2005 Settlement.  In rejecting the Intervenors’ arguments, we explained that the Commission was not required to impose a civil penalty for failure to comply with the 2005 Settlement.  Rather, the imposition of a civil penalty for violating the Code or a Commission Regulation or Order is a discretionary exercise.[footnoteRef:11]  January 2018 Order at 52. [11: 		We also held that the Commission’s discretion is informed by our enabling legislation under 66 Pa. Code § 3301, our policy statement under 52 Pa. Code § 69.1201, and long-standing case law that not only reflects our regulatory policy but also affirms our statutory discretion.  Pa. PUC v. HIKO Energy, LLC, Docket Nos. P-2015-2519419 and C-2014-2431410 (Order entered January 28, 2016) at 22.] 


		Next, we indicated our agreement with the ALJ’s decision not to impose civil penalties in this proceeding.  However, we found that the ALJ should have considered the ten factors pursuant to our policy statement in considering whether a civil penalty should be applied in this case and conducted an evaluation of the factors set forth in 52 Pa. Code § 69.1201(c).  Upon consideration of all the factors, we noted that some of the Company’s actions merited or supported a civil penalty, but that we declined to issue or impose a civil penalty at this time.  January 2018 Order at 52-56.

10. Receivership

		Finally, we addressed the Intervenors’ Exception No. 2 pertaining to the ALJ’s failure to find that the Company was insolvent and lacked managerial and financial fitness.  The Intervenors also argued that the evidence already supported an immediate Commission Order directing acquisition of HVUS by a viable utility pursuant to 66 Pa. C.S. § 529(a).  January 2018 Order at 56-59.

		We agreed with the ALJ that the record evidence did not support a finding that the Company should be placed in receivership.  Although such a remedy could be considered in the context of a Section 529 proceeding should one be deemed necessary in the future, we explained that such a finding would be inappropriate under the present procedural posture of this case.  Instituting a Section 529 proceeding would, in part, require notice to the appropriate parties and the holding of an evidentiary hearing to consider statutory factors before the Commission can order a capable public utility to acquire HVUS.  66 Pa. C.S. §§ 529(c) and (h).  Accordingly, we denied the Intervenors’ Exception No. 2.

C. May 2018 Order

		In its First Petition, HVUS raised three objections to separate ordering paragraphs contained in our January 2018 Order.  First, the Company believed that Ordering Paragraph No. 8, pertaining to the deadline for compliance with the engineer’s report, was confusing and should be clarified.  Second, HVUS argued that the requirement to submit an authorization to Penelec to release monthly bills and payment information, as set forth in Ordering Paragraph No. 15, should be eliminated.  Third, the Petitioner asserted that the Commission should reconsider the investigation requirement in Ordering Paragraph No. 20 by tasking TUS with any subsequent investigation rather than the OCA.

[bookmark: _Hlk534722178]		Regarding its first argument, the Company proffered that the deadline for compliance in Ordering Paragraph No. 8 was subject to two interpretations.  According to HVUS, one interpretation was that the Company would implement the recommendations contained in the engineer’s report within one year of the date of the report.  Additionally, under this first interpretation, the Company would reassess the need, size and cost of a treatment plant within one year from the date of the engineer’s report.  A second interpretation, the Petitioner asserted, limited the application of the one-year deadline to only the treatment plant reassessment.  Pursuant to the second interpretation, HVUS would be required to comply with the recommendations contained in the engineer’s report based on the timetables and deadlines for completion of the projects set forth in the report.  First Petition at 3.
		Although the Company read Ordering Paragraph No. 8 consistent with the first interpretation – that HVUS was required to implement both the recommendations and reassess the need, size and cost of the treatment plant within one year – the Company believed the directive should be clarified.  Moreover, HVUS asserted that it had already taken many of the steps that would be outlined in any engineering report and that the one-year deadline would be moot.  Petition at 3.

		In its Answer to the First Petition, the OCA submitted that it had no objection to the Company’s request to clarify the deadline for compliance with the engineer’s recommendation to address inadequate water service.  The OCA interpreted the one-year deadline for compliance in Ordering Paragraph No. 8 as applying to both the corrective recommendations for the water service and the reassessment of the treatment plant.  Additionally, the OCA argued that the Company’s alternate interpretation was inconsistent with our disposition in the January 2018 Order in which we rejected HVUS’s exception to the one-year deadline for the completion of the projects to improve the Company’s system.  However, the OCA suggested that, if the Commission intends to amend this ordering paragraph, the clarification should be limited to and consistent with the disposition of the January 2018 Order.  OCA Answer to First Petition at 5.

		The Intervenors argued that the wording of Ordering Paragraph No. 8 was clear and not subject to an alternative interpretation.  Accordingly, the Intervenors submitted that no clarification was necessary.  Intervenors Answer to First Petition at 2.

		Upon review of the Company’s first argument pertaining to the deadline for compliance with the engineer’s recommendations, we disagreed with the Company’s alternate interpretation, which limited application of the one-year deadline to only the treatment plant reassessment.  Rather, we agreed with the OCA that such an alternate interpretation was inconsistent with our discussion in the January 2018 Order.  In our prior determination, we held that “[a]ny subsequent delays in failing to remediate the problems due to the failure to meet compliance deadlines would be unacceptable.  The one-year deadline for implementing the corrective measures established in the engineer’s report sets an objective guideline for compliance.”  January 2018 Order at 31.  Thus, we did not believe that the First Petition offered a new or novel argument or identified considerations which were overlooked by the Commission.  Nonetheless, in the interest of avoiding any possible confusion, and because we were modifying other portions of the prior Order, we revised the provision to incorporate adjustments suggested by the OCA.  May 2018 Order at 22-23.

		Regarding the Company’s second argument objecting to the continued monitoring of electric service bills and payments, we denied the Petitioner’s request to eliminate the monitoring provision.[footnoteRef:12]  We noted the Commission’s prior holdings that, in the interest of judicial economy, the Commission will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  Id. at 23. [12: 		For a summary of the positions of the Parties related to the Company’s second and third arguments in the First Petition, see pages 18-22 of the May 2018 Order.] 


During the Exception stage, the Company did not object to the language proposed by the OCA, which ultimately was incorporated into the January 2018 Order.  Accordingly, we declined to consider the Company’s arguments to eliminate the monitoring provisions.  Alternatively, we noted that the record evidence supported the monitoring provisions set forth in the prior Order.  May 2018 Order at 23-24.

Regarding the Company’s third argument pertaining to an investigation following HVUS’s final status report, we granted the Petition as to this issue.  Although the Company failed to raise an objection about this provision during the Exception stage, we explained that the Commission did not intend to give a party litigant, such as the OCA, an investigatory role after the submission of the final status report.  We concluded that upon filing of the final status report, the examination of the repairs, modifications, and rehabilitative and maintenance procedures, as well as the water quality status, should rest with TUS.  Moreover, we found that if TUS determines and reports that the remedial measures are inadequate or unreasonable, the matter should be referred to the Office of Administrative Law Judge for further evidentiary hearings.  As such, we revised the ordering to paragraph to delete the references to the OCA pertaining to investigation and reporting.  However, we declined to adopt the OCA’s additional modifications pertaining to the conduct of discovery and site visits.  Id. at 24

D. Second Petition and Answers

		In its Second Petition, HVUS explains that the Commission ordered the Company to obtain an engineer’s report with recommendations to address iron and manganese in the water and to implement the engineer’s recommendations within one year.  The Company avers that it filed the required engineer’s report on April 18, 2018, which gave four options for resolving the issues with iron and manganese in the water (two options involve the construction of a treatment plant and two options involve the construction of a pipeline to obtain water from another source).  According to the Company, implementing any of the recommendations in the engineer’s report will require at least four years.  Additionally, the Petitioner asserts that the estimated cost of the  options as set forth in the April 2018 engineer’s report range from approximately $850,000 to almost $2,400,000.  HVUS also states that its management is working with its engineers to obtain additional information in order to select the best option for the Company and its customers.  The Company further submits that its engineer provided updated cost estimates on October 15, 2018, for two of the recommendations set forth in the originally filed engineer’s report.  According to the updated estimates, the cost of the project would now range from approximately $1,150,000 to $2,400,000.  Second Petition at 1-2, 4, 7 and Appendix A and B.

		Based on the engineer’s report, the Company requests that the one-year deadline in the Order be modified to adopt an approach similar to one which it contends is commonly used in rail-highway crossing cases.  Accordingly, rather than establishing a single deadline for the completion of construction, HVUS requests that the Commission establish a series of deadlines for important milestones in the design and construction process.  Alternatively, the Company requests that the one-year deadline for completion of the engineer’s recommendation be extended to four years.  Second Petition at 2, 9.

		The Company argues that it has satisfied the Duick standard for purposes of its Petition because its engineer’s report was either submitted too late for the Commission to consider it when rendering the May 2018 Order, or the engineer’s report was overlooked by the Commission in rendering the May 2018 Order.  Moreover, the Petitioner contends that the engineer’s October 15, 2018 update, was plainly unavailable to the Commission when it rendered the May 2018 Order.  Second Petition at 5.

		In addition, the Petitioner argues that the Commission’s Orders overlook the need for the Company to investigate and choose a financing plan for the project.  According to HVUS, financing options are critical, considering the rate impact that any of the four options will have on the approximately 1,170 customers of the water system.  Id.

		In support of its request to amend the compliance deadline, the Petitioner submits that the basis for the one-year deadline set forth in Ordering Paragraph No. 8 is unclear.  However, HVUS asserts that it is clear from the engineer’s report that a new water treatment plant or a new pipeline to an alternate water source cannot be constructed and operational prior to April 18, 2019.  Further, the Company references the following statement contained in the January 2018 Order pertaining to the one-year deadline for implementing the corrective measures: “If additional time is deemed critical, the Company may petition the Commission for relief to modify the deadline pursuant to Section 5.572(d) of the Code.”  Second Petition at 6 (quoting January 2018 Order at 31).

		According to the Company, it is significant that HVUS filed its Second Petition more than five months prior to the deadline established in the January 2018 Order.  Moreover, the Company believes it is making a good faith effort to comply with the January 2018 Order and the May 2018 Order.   The Company submits that it has filed status reports every sixty days, as required by Ordering Paragraph No. 17, and those reports indicate that the Company has met the deadlines established in the Order, as of the date of its Second Petition.[footnoteRef:13]  Additionally, the Petitioner reiterates that its management is meeting with its engineer to select the best option for HVUS.  The Company further submits that its management has also filed a rate case to enable it to fund the extensive improvements required by the Orders, citing Pa. Public Utility Commission v. Hidden Valley Utility Services, L.P., Docket Nos. R-2018-3001306 and R‑2018-3001307 (HVUS Rate Proceedings).  Second Petition at 7. [13: 		However, the Company indicates that it is reviewing the corrected annual reports submitted in compliance with Ordering Paragraph No. 14 and will file further revised reports, if necessary.  The Company argues that even if those reports contain inadvertent errors, the Company’s filing of fourteen revised annual reports by the required deadlines demonstrates a good faith effort to comply with the Commission’s Order.  Second Petition at 7.] 


		Despite its best efforts, HVUS contends, it is clear that the Company will not be able to meet the Commission’s compliance deadline.  Referencing the enforcement provisions contained in the May 2018 Order, including the possibility of a proceeding to order the sale of the Company pursuant to 66 Pa. C.S. § 529, the Company seeks to modify the deadline in Ordering Paragraph No. 8 so that the Company has a reasonable opportunity to comply with the Commission’s Order.  The Company claims it needs time to develop a plan for financing the project.  Although it filed a rate case in April 2018 to assist in the financing of the required improvements, HVUS states that the rate proceeding will not be completed until early 2019.  The Company further notes the opposition of some parties to the rate increase, including the OCA, and the arguments that the Commission should deny the rate increase, in whole or in part, due to the Company’s quality of service.  As a result, the Company contends, it is having difficulty obtaining financing pending the outcome of that proceeding.  Second Petition at 7-8.

		Specifically, HVUS requests that the Commission amend Ordering Paragraph No. 8 of the May 2018 Order to adopt the approach used in rail-highway crossing cases.  Instead of retaining the one-year deadline for construction completion, the amended Order should contain a series of deadlines for important milestones in the design and construction process as follows:

(1)	require the Company to file plans for the water treatment plant or pipeline, together with a financing plan, to TUS by April 18, 2019, and to serve the other Parties to this proceeding with a copy of this filing;
(2)	permit the other Parties to the proceeding to comment on the plans;
(3)	permit TUS to require changes in the plans;
(4)	direct TUS, upon approval of the plans, to issue a Secretarial Letter giving the Company an appropriate deadline for completing the project, based on the plans as approved.


Second Petition at 8.

		During construction, the Company submits that it would continue filing status reports every sixty days as required in the May 2018 Order.  Alternatively, the Company requests that Ordering Paragraph No. 8 be amended to substitute “within four (4) years from the date of the engineer’s report” for “within one (1) year from the date of the engineer’s report.”  Id. at 7-8.

		The Petitioner prefers the first approach because it requires the Commission to approve the Company’s plans before undertaking the project to address the iron and manganese in the water and enables the Commission to ensure that the Company remains “on track” with the required improvements by requiring HVUS to meet important milestones in a timely manner.  The Petitioner suggests that the enforcement provisions of the May 2018 Order should remain in place if the Company fails to meet the deadline for any important milestone.  Second Petition at 9.

		The Company argues that the second approach of an after-the-fact approval process as required under the current Orders or the proposed four-year deadline is less desirable than the first approach of the TUS engagement and approval process.  In light of the possible consequences of failing to adequately resolve the iron and manganese in the water and the possibility of a Section 529 proceeding, the second approach of a post approval process makes it difficult for the Company to find investors and lenders willing to finance the project.  Id.

		If the Commission were to grant its Petition, the Company makes additional suggested amendments to the May 2018 Order pertaining to the deadlines for compliance.  Id. at 9-10.

		In its Answer to the Second Petition, the OCA objects to any amendment to the May 2018 Order and argues that the relief requested by HVUS in its Petition for Amendment should be denied.  According to the OCA, it is reasonable and appropriate to use the process set forth in the January 2018 Order and the May 2018 Order given the Company’s acknowledgment that it will be unable to meet the April 2019 deadline.  Rather than removing the deadline for completing one of the options and replacing it with interim deadlines or extending the deadline for four years, the OCA submits that it would be more reasonable to proceed to the hearing and Section 529 proceeding set forth in Ordering Paragraph Nos. 20 and 21 of the May 2018 Order.  The OCA argues that it is not in the best interest of the customers of HVUS to have to wait until April 2019 because the Company has already acknowledged that it will not meet the deadline.  The OCA contends that the long-standing issue of inadequate service needs to be addressed and further delay is not reasonable or in the public interest.  OCA Answer at 10.

		The OCA argues that the issues asserted by HVUS have been raised before by the Company in this proceeding and have already been considered by the Commission.  The OCA proffers that the Company has repeatedly raised the issue of the one-year deadline and has sought relief from the deadline.  The OCA notes that the Company filed Exceptions to the ALJ’s recommendation of having one year to comply with the engineer’s recommendation.  The OCA states that the Commission specifically rejected the Company’s argument in the January 2018 Order.  Thereafter, the OCA states, the Commission reaffirmed the one-year compliance deadline in the May 2018 Order.  OCA Answer at 5-6.  Moreover, the OCA highlights the Company’s statement in its First Petition pertaining to the anticipated engineer’s report.  In its First Petition, the Company claimed that it “had already taken many of the steps” that it anticipated will be contained in the engineer’s report and that, with regard to those measures, the one year deadline will be moot.  OCA Answer at 7 (quoting First Petition at 3).

		The OCA argues that the Company now makes the same request for more time to comply that it made throughout the longstanding complaint proceeding.  The OCA submits that further delays regarding the remediation are unreasonable in light of the long period of inadequate service even after the 2005 Settlement designed to remediate these issues.  Additionally, the OCA emphasizes that HVUS waited six months to file the Second Petition despite having the engineer’s time estimate for the treatment and interconnection options.  The OCA also criticizes the April 2018 engineer’s report as failing to contain a recommendation as to which proposal should be pursued by HVUS.  According to the OCA, the failure of the report to provide a recommendation was something within the control of the Company because it hired the engineer and the failure of its engineer to provide such a recommendation should not operate to further delay the one-year deadline ordered by the Commission.  OCA Answer at 7.

		The OCA also disputes the Petitioner’s claim that its current rate cases will enable it to fund the extensive improvements required by the Orders.  The OCA asserts that the rate cases use the 2017 historic test year and that there are no claims in that test year which include any expenditures related to the options set forth in the April 2018 engineer’s report.  Thus, the OCA submits that the Company’s claim as to funding relief pursuant to the rate cases is false.  The OCA emphasizes the Company’s admission that HVUS is having difficulty obtaining financing, attributing such difficulty to the outcome of the pending rate proceedings.  The OCA contends that the Company has offered no evidence that it would be able to secure financing for options ranging from $1,150,000 to $2,400,000 million even if it were to receive its rate increase requests.  Moreover, the OCA argues that given the continued inadequate service provided by HVUS, there is no assurance that the Company will receive its requested rate increase.  OCA Answer at 8.

		In addition, the OCA submits that the first process suggested by the Company requiring prior Commission approval of the remediation proposal should be rejected because it is not consistent with the policies and procedures for fixed utilities in Pennsylvania.  The OCA asserts that the Commission does not pre-approve capital expenditures.  Rather, the OCA states, the “utility determines what capital expenditures are needed, secures financing, builds the project and then seeks to have the costs reflected in rates.  At that time, the Commission and the parties to the rate proceeding will review, inter alia, whether the project is used and useful, whether the expenditures were prudently incurred, and whether the service provided by the utility meets the requirements of Section 1501.”  OCA Answer at 9.

		The OCA objects to the Company’s alternative proposal of extending the one-year deadline to a four-year period for compliance.  According to the OCA, it would be unreasonable to approve even more delays in resolving the longstanding inadequate service problems.  The OCA submits that the Commission’s approach as set forth in the prior Orders will provide a path to finding a reasonable solution for the Company’s customers.  Id.

		In their Answer to the Second Petition, the Intervenors also oppose the Company’s proposal to amend the May 2018 Order.  The Intervenors argue that HVUS failed for fourteen years to take any long-term steps to address the chronic water service problems of rust or brown-colored water or to assess the long-term viability of its wastewater treatment plant until being ordered to do so by the Commission in the May 2018 Order.  During the same fourteen-year period, the Intervenors add, HVUS made financial distributions to its partners nearly equal to the available cash flow generated by the Company rather than investing the funds in the maintenance and improvement of the existing water and wastewater equipment and facilities.  Intervenors Answer at 2-3.

		The Intervenors also address the Company’s argument that it has been having difficulty obtaining financing because of its pending rate cases that will not be completed until early 2019.  The Intervenors opine as certified public accountants that it will be highly unlikely for HVUS to obtain financing because of its insolvent financial condition and its poor financial management practices.  For example, the Intervenors note that from 2005 through 2018 the Company failed to act prudently and made no requests for even minor rate increases which would have strengthened the HVUS financially.  According to the Intervenors, the Company’s current indebtedness exceeds $1 million and  such debt will either need to be repaid or refinanced as part of any financing plan to address the water quality issue.  The Intervenors claim that the Company’s financial condition will prevent HVUS from obtaining any conventional financing.  Id. at 3-4.

E. Disposition

		We find that the Second Petition fails to set forth arguments which warrant the special relief requested by HVUS.  Therefore, we shall decline to exercise our discretion to amend the May 2018 Order.

		In its Second Petition, the Company sets forth two main arguments in support of its request to amend the compliance deadline in the May 2018 Order.  The first argument is that the one-year deadline is arbitrary and that it needs at least four years to complete any of the engineer’s proposals to resolve its water service problems.  The second argument is that it needs more time to investigate and obtain a financing plan for the proposed remedial projects.

		As to the first argument, the Company has previously raised objections to the one-year deadline.  In our January 2018 Order, we rejected HVUS's Exception to the one-year deadline for the completion of projects to improve the Company's system.  We explained that:

[D]ue to the extended time-period for compliance with the 2005 Settlement and the lack of resolution of the outstanding service problems, we believe there should be some mechanism for ensuring that further compliance deadlines are met.  Any failure to further comply with the deadlines set 
forth in this Opinion and Order could be indicative of the Company’s lack of competency to operate and of the ability to provide reasonable and adequate service.


January 2018 Order at 31.

		We further emphasized:

It is apparent that the Company’ customers have been suffering from poor water quality and unreasonable service for years.  Any subsequent delays in failing to remediate the problems due to the failure to meet compliance deadlines would be unacceptable.  The one-year deadline for implementing the corrective measures established in the engineer's report sets an objective guideline for compliance.


Id. at 31.

		In its First Petition seeking clarification of our January 2018 Order, it is noteworthy that the Company did not specifically object to the one-year compliance deadline.  Indeed, the Company indicated that the deadline would not be problematic.  “[T]he Company is confident that it has already taken many of the steps that would be outlined in any engineering report evaluating the water or wastewater system.  For those measures that HVUS has undertaken already, the one-year deadline would be moot.”  First Petition at 3.  Rather, the Company argued that the one-year compliance deadline was potentially ambiguous and subject to an alternate interpretation – that HVUS would be required to comply with the recommendations contained in the engineer’s report based on the timetables and deadlines for completion of the projects set forth in the engineer’s report.  Id.

		In our May 2018 Order, we rejected the alternate interpretation offered by the Company and reiterated that any improvements must be implemented within one-year of the engineer’s report.  In making this determination, we found that the Company provided no new or novel arguments or identified considerations which were overlooked in the January 2018 Order.  However, in order to avoid any possible confusion, we clarified Ordering Paragraph No. 8 to emphasize that the proposed improvements must be completed within one-year of the engineer’s report.  May 2018 Order at 18.

		In its Second Petition, the Company argues that the Commission overlooked or did not consider the estimated schedule for completion of the proposed upgrades to the water treatment plant (four years and one month) or the connection to a new water system (four years and three months).  Second Petition at 4, Appendix A.  The Company reiterates its argument that the basis for the one-year deadline in Ordering Paragraph No. 8 of the May 2018 Order is unclear.  Additionally, HVUS asserts that the engineer’s report makes clear that the proposed remediation proposals cannot be constructed and operational by April 18, 2019 (i.e., within one year of the engineer’s report).  According to the Company, the filing of the engineer’s report satisfies the Duick standard for the Commission to amend the compliance deadline because the estimated timeline contained in it appears to have been overlooked in the May 2018 Order.  Second Petition at 6.[footnoteRef:14]  We disagree. [14: 	 	In making the argument, the Company emphasizes our statement in the January 2018 Order that if “additional time is deemed critical, the Company may petition the Commission for relief” under 52 Pa. Code § 5.572(d).  Second Petition at 6.] 


		The Petitioner’s argument that the one-year compliance deadline is arbitrary was clearly addressed and rejected in the January 2018 Order.  Further, the Petitioner did not directly challenge the one-year compliance deadline in its First Petition but instead sought a clarification pertaining to a claimed alternate interpretation.  We rejected that alternate argument in the May 2018 Order and reiterated the importance of the compliance deadline date.  As noted, the Petitioner made no arguments in the First Petition that the one-year compliance deadline would be problematic.

		Although we acknowledge that the engineer’s report was filed prior to the issuance of the May 2018 Order, we note that the Company did not file its Second Petition until October 18, 2018 – over five months after the issuance of the May 2018 Order and six months after the date of the engineer’s report.  It was incumbent upon the Petitioner to timely notify the Commission of any concerns with the one-year compliance deadline particularly in light of its apparent prior position that compliance would not be problematic.  The delayed filing of its Second Petition is concerning and weighs against the Commission’s exercising of its discretion to disturb the May 2018 Order.

		Also concerning is the Petitioner’s second main argument that HVUS needs more time to investigate and choose a financing plan for any of the options proposed in the engineer’s report.  The Company notes that its engineer prepared a revised cost estimate of the remediation proposals on October 15, 2018, and that this document was not available for the Commission’s consideration before the issuance of the May 2018 Order.  According to the Company, its proposed rate increases filed in the HVUS Rate Proceedings will enable it to fund the extensive improvements required in the January 2018 Order and the May 2018 Order but that the proposed increase is pending before the Commission.

		As highlighted by the OCA, however, it is questionable whether the proposed rate increases will enable the Company to fund the extensive improvements required by the Orders.  The OCA argues that the rate cases use the 2017 historic test and there are no claims in that test year which include any expenditures related to the four proposals in the engineer’s report.  Moreover, the Company acknowledges its difficulty in obtaining financing pending the outcome of the HVUS Rate Proceedings and provides no proposal or details on how it would secure financing options for expenditures ranging from $1,150,000 to $2,400,000 even if its requested rate increases are granted.  Rather, the Second Petition includes a proposed amendment to the May 2018 Order which would permit the Company to file plans for the water treatment plant or pipeline with a financing plan with TUS by April 18, 2019.

		As expressed in the January 2018 Order, we viewed any further delays in complying with the deadlines of this long-standing proceeding as possibly indicative of the Company’s lack of competency to operate and of its ability to provide reasonable and adequate service.  Considering the Company’s admission that it will not be able to comply with the deadline set forth in Ordering Paragraph No. 8 of the May 2018 Order, and in light of the possible evidentiary questions related to the estimated schedules provided by the Company’s engineer and the financing plans for any of such proposals, we find that it would be appropriate to proceed to the hearing procedures set forth in the May 2018 Order.  Adhering to the process outlined in our prior Orders is preferential to the amendments suggested by HVUS because the requested modifications would result in further delays without any assurances that subsequent compliance deadlines could be met or that proposed improvements could be adequately funded.  Such an indeterminate approach would appear to be detrimental to the interest of the Company’s customers who have suffered from the long term water service problems.  Thus, we shall deny the Second Petition.

III. Conclusion

Based on the foregoing discussion, we shall deny the Second Petition, consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:
[bookmark: _Hlk502656339]
		That the Petition for Amendment of Hidden Valley Utility Services, L.P. filed on October 18, 2018, is denied, consistent with this Opinion and Order.

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: January 17, 2019

ORDER ENTERED:  January 17, 2019
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