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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration and Stay (Petition) filed by Red Lion Municipal Authority (Red Lion) on October 10, 2018,[footnoteRef:1] seeking reconsideration of the Commission Order entered September 20, 2018 (September 2018 Order), relative to the above-captioned proceedings.  The York Water Company (York Water) filed its Answer to the Petition (Answer) on October 15, 2018.  For the reasons below, we shall deny the Petition. [1: 	The Petition was filed by Red Lion on October 5, 2018, but was perfected by way of a verification statement on October 10, 2018.] 


[bookmark: _Toc385423060]History of the Proceeding

On June 16, 2017, York Water filed an Application at Docket No. U-2017-2610587 (Application) requesting that a proposed Emergency Interconnect Agreement (Interconnect Agreement) by and between York Water and the Dallastown-Yoe Water Authority (DYWA) be certified by the Commission consistent with Section 507 of the Public Utility Code (Code), 66 Pa. Code § 507.

On July 24, 2017, Red Lion filed a Formal Complaint (Complaint) at Docket No. C‑2017-2616962, alleging, inter alia, that York Water violated Section 4.3 of its Commission-approved tariff (York Water’s Tariff Rule 4.3)[footnoteRef:2] and that the Interconnect Agreement is, in fact, an ordinary water purchase agreement.[footnoteRef:3] [2: 	York Water’s Tariff Rule 4.3 can be found at York Water’s Tariff Supplement 20 to Water-Pa. P.U.C. No. 14, First Revised Page No. 21, effective September 5, 1996.  Tariff Rule 4.3 states that:
When a York County municipality or authority has exhausted all alternatives to obtaining an adequate high-quality source of supply, they may apply to the Company for the purchase of water.  Upon the execution of an agreement satisfactory to the Company, the Company will supply water to the municipality or authority for resale within the service boundaries of the municipality or authority.  The Company will bill the municipality or authority at the Company's single-point meter rate where monthly the number of customers of the municipality or authority times 1200 gallons will be billed at the first block rate and any remainder consumption will be billed at the regular block rate or rates.]  [3: 	The Complaint was filed by Red Lion on July 17, 2017, but was perfected by way of an original signature on July 24, 2017.] 

On August 14, 2017, the Office of Administrative Law Judge issued a Call-In Telephone Pre-Hearing Conference Notice establishing an Initial Call-In Telephonic Prehearing Conference for both matters for September 13, 2017.  ALJ Cheskis was assigned as the Presiding Officer.

On August 15, 2017, Red Lion filed a Petition to Intervene in the Application.

On August 18, 2017, Red Lion filed an Amended Complaint.  In the Amended Complaint, in addition to its allegation that the Interconnect Agreement violates York Water’s Tariff Rule 4.3, Red Lion averred that the Interconnect Agreement is an “ordinary bulk water purchase agreement” that allows DYWA to purchase up to 250,000 gallons of water per day.  Red Lion further argued that the Interconnect Agreement violates Section 1501 of the Code, 66 Pa C.S. § 1501, stating that the introduction of York Water’s chloramine treated water into the DYWA water supply will, among other things, negatively affect the water chemistry and the stability of the water system of DYWA.  Red Lion further stated in the Amended Complaint that the Interconnect Agreement is silent regarding how a joint supervisory control and data acquisition (SCADA) system will be established to assure safe and consistent water supply and pressure of the three systems.

On August 23, 2017, a Prehearing Conference Order was issued and pursuant to the Order, York Water, DYWA, and Red Lion each filed a Prehearing Memorandum.

On September 7, 2017, York Water filed an Answer, a New Matter, as well as Preliminary Objections, in response to the Amended Complaint.  In its Answer, York Water admitted or denied various averments in the Amended Complaint.  Specifically, York Water denied that the Interconnect Agreement violates York Water’s Tariff Rule 4.3.  York Water also averred that the proposed agreement is an Interconnect Agreement and not a bulk water purchase agreement as alleged by Red Lion.  York Water also argued, among other things, that the Commission has no jurisdiction to interpret or enforce the Water Sales Agreement entered into by and between DYWA and Red Lion on May 8, 2013 (Water Sales Agreement).  In its New Matter, which was accompanied by a Notice to Plead, York Water incorporated by reference, the various averments it made in its Answer to the Amended Complaint.

In its Preliminary Objections York Water argued that several issues raised by Red Lion in the Amended Complaint should be dismissed.  First, York Water argued that the Commission lacks jurisdiction to interpret or enforce the Water Sales Agreement.  Secondly, York Water argued the Commission has no jurisdiction over Red Lion’s issues with the quality of DYWA’s water supply.  York Water argued that Red Lion’s arguments about the Company’s water quality and use of chloramines to treat its water are beyond the scope of the Commission’s jurisdiction.  Thirdly, York Water argued that Red Lion lacks standing to bring claims of unreasonable service on behalf of DYWA or DYWA’s customers.  As a result, York Water requested that the various claims raised in the Amended Complaint that are the subject of the Preliminary Objections be dismissed in their entirety.

On September 13, 2017, ALJ Cheskis held a Prehearing Conference in which counsel for York Water, DYWA and Red Lion participated.  Various matters were discussed, and the Parties agreed upon a procedural schedule.

On September 14, 2017, a scheduling order was issued memorializing the issues agreed to in the Prehearing Conference.

On September 18, 2017, Red Lion filed an Answer to York Water’s Preliminary Objections.  In its Answer, Red Lion argued that the Amended Complaint does not request that the Commission interpret, enforce or adjudicate any claims arising from the Water Sales Agreement.  Red Lion asserted that the Interconnect Agreement is a “disguised bulk water agreement” that violates York Water’s Tariff Rule 4.3, and that York Water “opened the door to the Commission’s review” of the Water Sales Agreement when it submitted that agreement with the Application seeking approval of the Interconnect Agreement.  In addition, Red Lion argued, among other things, that the Commission has concurrent jurisdiction with the Pennsylvania Department of Environmental Protection (DEP) and may consider water supply issues when determining whether a contract is in the public interest.

On October 11, 2017, ALJ Cheskis issued an Order that denied York Water’s Preliminary Objections and permitted Red Lion’s Amended Complaint to proceed to a hearing.

An evidentiary hearing was convened as scheduled on January 23, 2018, for the purpose of admitting the Parties’ written testimonies into the record.  During the hearing, four witnesses (three witnesses on behalf of York Water and one witness on behalf of Red Lion) were presented and subjected to cross-examination.  The Parties’ pre‑served Direct and Rebuttal Testimony were admitted into the record.  The record contains a 117-page transcript.

On February 28, 2018, York Water and Red Lion filed Main Briefs.  On March 21, 2018, York Water and Red Lion filed Reply Briefs.  The record closed on March 21, 2018, after the Reply Briefs were filed.

By Initial Decision issued June 7, 2018, ALJ Cheskis (1) dismissed the Amended Complaint, with prejudice, because Red Lion failed to carry its burden to demonstrate that the agreement should be rejected, and (2) approved the Interconnect Agreement because he found that it is reasonable, consistent with all applicable laws, and in the public interest.

On July 6, 2018, Red Lion filed Exceptions and a Request for Clarification (Exceptions) to the Initial Decision.  York Water filed Replies to the Exceptions on July 16, 2016.  

In our September 2018 Order, we (1) denied Red Lion’s Exceptions, (2) adopted the ALJ’s Initial Decision, and (3) clarified that our review of this matter was limited to the Interconnect Agreement by and between York Water and DYWA and not the Water Sales Agreement by and between DYWA and Red Lion.  September 2018 Order at 28‑29.

		As previously noted, Red Lion filed its Petition on October 10, 2018, and an Answer to the Petition was filed by York Water on October 15, 2018.  By Order entered October 19, 2018 (October 2018 Order), we granted the Petition, pending further review of, and consideration on, the merits.  

Background

York Water is a public utility engaged in the business of supplying water and wastewater services to approximately 66,100 customers in York and Adams Counties, Pennsylvania.  York Water also provides wastewater service to approximately 642 customers in portions of York County.  York Water’s principal office is located at 130 East Market Street, P.O. Box 15089, York, Pennsylvania.

DYWA is a municipal authority organized and existing under the laws of the Commonwealth of Pennsylvania and specifically organized under the Municipalities Act of 1945, as amended, having its principal office at 175 East Broad Street, Dallastown, Pennsylvania.  DYWA was a joint creation of the Boroughs of Dallastown and Yoe to oversee and manage the Boroughs’ water services.  DYWA provides water service to approximately 4,300 households and customers in Dallastown and Yoe Boroughs and York Township, York County.

Red Lion is a municipal authority organized and existing under the Municipalities Act of 1945, as amended, having its principal office at 11 East Broadway, P.O. Box 190, Red Lion, Pennsylvania.  Red Lion was established in 1959 for the sole purpose of purchasing substantially all the assets of Red Lion Water Company and to provide water services to the Borough of Red Lion and other adjacent municipalities, including the Boroughs of Dallastown and Yoe.  

Pursuant to the Interconnect Agreement executed on May 10, 2017, DYWA required an additional supply of water to be used for resale to customers, and York Water has agreed to provide such delivery and sale of water in line with the terms and conditions of the agreement.  Interconnect Agreement at 1.  Per the agreement, York Water has agreed to build a main extension of at least twelve inches approximately 600 feet long from York Water’s existing distribution system to a proposed interconnection location within its certificated territory.  DYWA will construct, at its sole expense, a water main extension of at least six inches to the proposed interconnection location.  In addition to the water main extension, York Water will construct a booster station with chemical feed systems, data controls, and back-up power supply to DYWA.  Interconnect Agreement at 3; York Water St. 1 at 5.  The estimated cost for the main extension is $306,049, while the booster station is estimated at $420,000.  The total cost of the project is $726,049.  York Water St. 1 at 8; York Exh. JTH-4 and 5.

The Interconnect Agreement also stipulates that York Water will provide water supply only to the extent called upon by DYWA.  In other words, DYWA is not required to draw a minimum amount of water under the agreement; but if called upon, the agreement provides that under the terms of the Interconnect Agreement, York Water could supply DYWA a maximum of 250,000 gallons of water per day at a flow rate not to exceed 200 gallons per minute.  Interconnect Agreement at 3; York Water St. 1 at 5.  Because DYWA is not making any upfront contributions toward the cost of the project, in order to compensate York Water for the cost of the project and the associated expenses, DYWA has agreed to make monthly minimum payments to York Water.  Under this part of the agreement, York Water will bill DYWA for a minimum purchase of not less than three million gallons of water per month but no more than 250,000 gallons per day, whether or not DYWA uses the Interconnect Agreement in a given month.  Tr. at 38, 59.  Under its currently effective tariff rates and based on a minimum of three million gallons of water per month, York Water estimates that DYWA would pay York Water approximately $20,731 per month, or approximately $248,772 annually.  York Water estimates it will incur annual expenses of $69,596, exclusive of a return on investment, from the Interconnect Agreement.  York Water believes the estimated annual revenue will ensure that the Company will recover sufficient revenue to cover the additional costs and expenses of extending and maintaining the emergency interconnect and related facilities. Tr. at 59; York Water St. 1 at 7; York Water St. 1-R at 5; York Water St. 1 at 7; York Water Exh. JTH-2; York Water Exh. JTH-3.

Red Lion, on the other hand, is opposed to the Commission’s approval of the Interconnect Agreement because it believes that the Interconnect Agreement: (1) violates York Water’s Tariff Rule 4.3; (2) raises unresolved concerns regarding blending two differently treated water supplies (Red Lion adds fluoride but York does not; York uses chloramines to disinfect its water supply but Red Lion uses free chlorine, York St. 1 at 11; York St. 3 at 8; Red Lion St. 1 at 12.); and (3) is an ordinary bulk water sales agreement rather than a true emergency interconnect agreement.  Red Lion M.B. at 6-9.  According to Red Lion, it has been the exclusive supplier of water for DYWA since 1959, and that the most recent Water Sales Agreement between DYWA and Red Lion was entered into on May 8, 2013, for a term of ten years.

		In our September 2018 Order, we discussed in detail the terms of the Interconnect Agreement, positions of the Parties, the ALJs’ recommendations on the issues, and our dispositions of the issues, as described below.

IV.	Discussion

A.	Legal Standards 

		The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsection 703(f), relating to rehearing, as well as Subsection 703(g), relating to the rescission and amendment of orders.  66 Pa. C.S. § 703(f) and § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572

		The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, 
not previously heard, or considerations which appear to have been overlooked by the Commission.  


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super.1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

		The Commission has adopted the standards set forth in Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas), in reviewing petitions which seek to stay the effect of Commission Orders.  In order to meet the standards set forth in Process Gas, a petitioner must:
  
1. Make a strong showing that he is likely to prevail on the merits;

2. Show that without the requested relief, he will suffer irreparable injury;

3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and

4. Show that the issuance of a stay will not adversely affect the public interest.


502 Pa. at 552-553, 467 A.2d at 808-809.  The Process Gas decision also provides that, when the other three factors strongly support the grant of a stay, a petitioner may succeed if he makes a substantial case on the merits.  Process Gas, 502 Pa. at 553, 467 A.2d at 809.
		Before addressing the Reconsideration Petition, we note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	September 2018 Order

		In our September 2018 Order, we denied Red Lion’s Exceptions and approved the Interconnect Agreement by and between York Water and DYWA because we found it to be reasonable and in the public interest.  September 2018 Order at 28.  We also clarified that our review of the matter was limited to the Interconnect Agreement by and between York Water and DYWA and not the Water Sales Agreement by and between DYWA and Red Lion.  Id. 

		In our denial of Red Lion’s first Exception, we noted that all the issues Red Lion raised in the Exception were adequately considered and rejected by the ALJ in his Initial Decision.  We, therefore, concurred with the ALJ’s conclusion that York Water satisfied its burden to demonstrate that the Interconnect Agreement was reasonable and in the public interest.  We rejected the arguments put forth by Red Lion to support its position that the agreement is not an emergency interconnect agreement but rather a bulk water sales agreement.  Id. at 20.  Essentially, we found no merit in Red Lion’s argument that the Interconnect Agreement is a bulk water sales agreement because the word “emergency” is only referenced in passing in the agreement.  Therefore, we agreed with York Water that the agreement provides an additional source of water supply to DYWA in case an interruption would prevent Red Lion – currently the only other source to provide water to DYWA – from providing water to DYWA.  We further noted that the record is clear that DEP requires water utilities to have more than one source of water supply available.  And as noted by DYWA, the DEP, in the past, had encouraged DYWA to secure an additional water provider.  We emphasized that the Interconnect Agreement provides DYWA the ability to acquire an additional source of water supply in case of an emergency impacting DYWA’s current and only source of water supply.  We also acknowledged that while DYWA may never take advantage of the emergency interconnect, the fact that such an agreement is in place and will be available when the opportunity presents itself, compelled us to approve the Interconnect Agreement to protect the best interest of the public.  Id. 

In our denial of Red Lion’s second Exception, we noted that Red Lion’s argument was based on a statement made by DYWA’s manager, Ms. Stokes, that DYWA did not explore, let alone exhaust, any alternatives to obtaining an inadequate high-quality source of water prior to entering into an agreement with York Water.  We noted that the ALJ correctly determined that, as the party with the burden of proof, Red Lion needed to present more evidence than just relying on Ms. Stokes’ comment.  We, therefore, agreed with the ALJ’s determination that the comment made by Ms. Stokes is not substantial evidence to support Red Lion’s argument because more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Id. at 25 (quoting I.D. at 29).  We also acknowledged York Water’s argument that it is the only other feasible water supplier alternative available to DYWA and the only certificated water utility at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  We noted that Red Lion failed to present sufficient evidence to refute this claim; nor did Red Lion present any viable alternative water supplier located at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  Therefore, we concluded that Red Lion failed to satisfy its burden of proof to show that York Water violated the Code, a Commission Order or Regulation, or its Commission-approved Tariff, when it entered into the instant emergency interconnect agreement with DYWA.  September 2018 Order at 25.  

Finally, we granted Red Lion’s request for clarification to the extent that Red Lion is requesting that we clarify that our review of this matter is limited to the Interconnect Agreement and not the Water Sales Agreement.  We explained that the Commission does not have the authority to interpret, enforce or adjudicate claims regarding a contract between private, non-jurisdictional entities or municipalities.  September 2018 Order at 27 (quoting Pettko v. Pa Am. Water Co. 39 A.3d 473, 478 n.9 (Pa. Cmwlth. 2012) (“[T]here can be no dispute that the courts of common pleas have subject matter jurisdiction over common law claims such as conversion and breach of contract involving private individuals and businesses.”); Adams v. Pa. PUC, 819 A.2d 631, 635 (Pa. Cmwlth. 2003) (“[T]he PUC lacks jurisdiction over private contractual disputes.”)).  We acknowledged that the matter before the Commission is the “Emergency Interconnect Agreement” between York Water and DYWA or the Interconnect Agreement and that pursuant to Section 507 of the Code, 66 Pa. C.S. § 507, we have the authority to review the Interconnect Agreement.  Nevertheless, we emphasized that we are not authorized to review the Water Sales Agreement as both municipalities involved in the agreement are non-jurisdictional entities.  Hence, we clarified that our review of this matter was limited to the Interconnect Agreement and not the Water Sales Agreement.  September 2018 Order at 27-28.  

C.	The Instant Petitions for Reconsideration and Stay

	1.	Red Lion’s Petition for Reconsideration and York Water’s Answer

[bookmark: _Hlk534486577]		a.	Red Lion’s Petition for Reconsideration

		In its Petition for Reconsideration, Red Lion asserts that our September 2018 Order overlooked how the circumstances leading up to the execution of the Interconnect Agreement clearly contradicts York Water’s Tariff Rule 4.3.  Red Lion argues that York Water failed to present evidence to demonstrate that Red Lion does not provide an adequate source of water to DYWA and ALJ Cheskis confirmed that “[t]here has never been an issue resulting from Red Lion’s conduct that has resulted in Red Lion being unable to adequately supply water to meet the demands of [Dallastown’s] customers.”  Petition at 2-3 (citing Finding of Fact No. 52 of the ALJ’s Initial Decision).  Red Lion contends that based on the above, our approval of the Interconnect Agreement in the September 2018 Order clearly ignores the provision of York Water’s Tariff Rule 4.3, which states that York Water can only engage in discussions to provide water service if a municipal corporation exhausts all other avenues and is still unable to obtain a safe and adequate source of water.  In addition, Red Lion argues the record evidence including potential water quality issues that would result from mixing two differently treated water sources, and the overall lack of planning and understanding of the water systems at issue, supports the fact that the Interconnect Agreement is only in the best interest of York Water and not the public.  Petition at 3-4.

		Secondly, Red Lion contends that although the Interconnect Agreement will only supply a small portion of DYWA’s customer base, York Water has continuously misrepresented this fact in the instant proceeding by stating that the agreement is in the best interest of all of DYWA’s customers.  According to Red Lion, unfortunately all DYWA’s customers will likely bear the costs associated with the Interconnect Agreement, which is likely almost a $3.00 per 1,000 gallons increase over what DYWA currently pays to Red Lion.  This leads Red Lion to believe that York Water is simply selling bulk water at an additional cost to DYWA’s other customers who are not going to benefit from the agreement.  Id. at 4 (Tr. at 36-37). 

		Next, Red Lion contends that irrespective of the title of the agreement, a thorough review of substantive sections of the agreement reveals that York Water will be providing water to DYWA for resale to customers and not for emergency purposes.  Red Lion argues that the conservation terms and the right of first refusal in the agreements aligns more with a bulk water sales agreement than an emergency agreement.  In addition, from Red Lion’s perspective, the minimum required purchase of 3,000,000 gallons per month far exceeds what is required to maintain an emergency connection, especially, because York Water currently has an interconnect agreement with Hanover Borough that requires no minimum purchase.  Petition at 4-5. 

		Finally, Red Lion argues that several factors contradict York Water’s representation of the agreement as an interconnect agreement.  First and foremost, Red Lion contends the fact that DYWA specifically testified that there was no investigation into any other sources of emergency water as provided in York Water’s Tariff Rule 4.3, makes the agreement questionable.  Id. at 5 (citing Tr. at 59).  Secondly, Red Lion argues York Water initiated the contact with DYWA for the purposes of securing water services to DYWA’s customers prior to the Interconnect Agreement.  Also, according to Red Lion, York Water’s internal emails reflect concerted effort on the part of the Company to acquire DYWA as a potential customer with requests for yearly updates on the status of securing DYWA prior to commencing negotiations on the emergency interconnect.  Lastly, Red Lion contends that in the minutes of the York Water’s Board of Director’s June 26, 2017 meeting, the interconnect agreement was referred to as a customer acquisition rather than an emergency interconnect.  Based on the above, Red Lion concludes that DYWA is an ordinary customer of York Water under an ordinary bulk sales agreement.  Petition at 5.

		b.	York Water’s Answer to Petition for Reconsideration

		In its Answer, York Water avers that Red Lion’s Petition should be denied because it fails to satisfy the Duick standards.  York Water asserts that the Petition repeats the same arguments that were considered and rejected by the Commission.  In its Answer to Red Lion’s argument regarding York Water’s Tariff Rule 4.3, the Company posits that this argument was fully addressed and rejected by the Commission in the September 2018 Order when the Commission concluded “that Red Lion has failed to satisfy its burden of proof to show that York Water violated the Code, a Commission Order or Regulation, or its Commission-approved Tariff, when it entered into the instant emergency interconnect agreement with DYWA.”  Answer at 1, 6-7 (quoting September 2018 Order at 25).  

		Furthermore, regarding Red Lion’s argument that the Interconnect Agreement is simply a bulk water sales agreement because the word “emergency” was rarely used in the agreement, York Water retorts that the Commission also rejected this argument when it stated in the September 2018 Order that it is “not convinced by the arguments set forth by Red Lion to support its position that the agreement is not an emergency interconnect agreement but rather a bulk water sales agreement.”  York Water notes that the Commission expressly rejected Red Lion’s argument when it stated “[w]e find no merit in Red Lion’s argument that the Interconnect Agreement is a bulk water sales agreement because the word “emergency” is only referenced in passing in the agreement.”  Answer at 7 (quoting September 2018 Order at 20).  Therefore, York Water concludes the instant Petition fails to meet the Duick standards because it raises the same arguments that were considered and rejected by the Commission in the September 2018 Order.  Answer at 7.

		Next, York Water argues the Petition also raises other issues and arguments that Red Lion did not raise in its Exceptions.  For example, York Water contends Red Lion failed to raise the following issues contained in the instant Petition in its Exceptions: (1) the mixing of two differently treated water sources; (2) the operation and control of the emergency interconnect; (3) the area of DYWA’s service territory to be supplied by the emergency interconnect; (4) the minimum charge for service under the Emergency Interconnect Agreement; (5) the amount of water necessary to maintain the emergency interconnect; and (6) York Water allegedly approaching DYWA first about the emergency interconnect.  Therefore, from York Water’s perspective, these arguments and issues have been waived and should not be presented in the instant Petition.  York Water Answer at 1-2, 7-8 (citing Merritt v. Duquesne Light Co., Docket No. F-2009-2122659, 2011 Pa. PUC LEXIS 1197, at *9-10 (Order entered March 31, 2011) (Merritt) (quoting Generic Investigation Regarding Transp. Assessments, Docket No. I-2008-2022003) (Order entered August 26, 2008)) (Indeed, “[i]n the interest of judicial economy,” the Commission “will not grant reconsideration based on an argument which that same party abandoned earlier in the proceedings.”  Id.

		York Water also avers that the instant Petition improperly attempts to present extra-record evidence including the Company’s “internal emails,” the minutes of York Water’s June 26, 2017 Board of Directors meeting, information about an interconnect between York Water and Hanover Borough, and a contention that bulk water sales agreements tend to include conservation terms and rights of first refusal whereas emergency interconnect agreements do not.  Answer at 2, 8-9.  According to York Water “none of this alleged evidence is in the record, and Red Lion has offered no excuse for its failure to present this material prior to the close of record.”  Id. at 2.  York Water further asserts that Red Lion “never establishes that such evidence is newly discovered or constitutes a change in circumstances.”  Id. at 9 (citing Duick, 56 Pa. P.U.C. at 559).  Therefore, York Water requests that the Commission reject all of Red Lion’s extra-record evidence.  Answer at 9.

		Next, York Water argues the thorough, credible, and persuasive evidence it presented throughout this proceeding clearly refutes and undermines the baseless arguments presented by Red Lion in its Petition.  For instance, according to York Water, pursuant to the credible evidence it presented, the Commission correctly determined that Red Lion did not meet its burden of proof that the Emergency Interconnect Agreement violated York Water’s Tariff Rule 4.3 or that the agreement is not in the public interest.  Answer at 2-3, 9-14 (citing September 2018 Order at 25-26).  

		Furthermore, regarding Red Lion’s argument that the Interconnect Agreement will only supply a small portion of DYWA’s customer base, York Water retorts that Red Lion’s argument overlooks the fact that the agreement confers substantial benefits on DYWA and its customers because the additional water supply will come in handy in case of any interruption to Red Lion, currently the only water supply source for DYWA.  York Water avers the record in this proceeding demonstrates that if an issue arises with Red Lion’s supply, it is better to have an alternative source of supply for some of DYWA’s customers rather than none at all.  According to York Water, having this alternative source of supply for a portion of DYWA’s water distribution system is certainly better than having none at all.  Answer at 2, 14 (citing Petition at 4; York Water R.B. at 13-16).  York Water further notes that the minimum purchase requirement under the Interconnect Agreement was established to cover the capital costs and expenses of the emergency interconnect because DYWA was unwilling to make any upfront contributions toward the project.  York Water argues, absent the minimum purchase requirement, it would be unable to construct and maintain the emergency interconnect, which will benefit DYWA and its customers by providing an alternative source of water supply.  Answer at 2-3.  

		York Water also argues that Red Lion’s assertion that DYWA’s customers will end up paying more for water service because York Water’s rates are higher than Red Lion’s rates is not supported by the record and undermines the fact that the alternative water supply from the Agreement provides substantial benefits to DYWA and its customers.  York Water avers that DYWA, the entity responsible for making decisions for its customers, had weighed the costs and benefits of the Agreement prior to entering into the Agreement and concluded that the benefits outweighed the costs.  Answer at 14‑15.  Responding to Red Lion’s argument that “little to no discussion had occurred between York and Dallastown regarding any facet of the system” including “who will control the main valve system,” York Water posits that the record evidence indicates the contrary.  According to York Water, its witness, Mr. J.T. Hand, testified, amongst other things, that DYWA will be responsible for monitoring and controlling the two water supplies on its system and the DYWA’s SCADA system will be connected to York Water’s system and, through an automated process, will control the flow of water through the emergency interconnect.  Id. at 15 (citing Tr. at 52-53; York Water St. 1 at 13; York Water St. 1-R at 9).

		Additionally, York Water states that it has demonstrated throughout this proceeding that there will be no issues with the mixing of two differently-treated water supplies and that DYWA would control the flow of water through the emergency interconnect.  Answer at 2.  Referencing Mr. Hand’s qualification as a civil engineer and York Water’s experience having multiple interconnects over the years, York Water reiterates Mr. Hand’s testimony that no blending issues will occur as long as both York Water and Red Lion meet the requirements under their DEP water supply permits, and DYWA monitors and controls the two water supplies into its system.  Answer at 15-17 (citing Tr. at 85-86; York Water M.B. at 28-31).

		c.	Disposition – Petition for Reconsideration

As stated above, Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new or novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is, therefore, to evaluate the new or novel argument or overlooked consideration, in order to determine whether to modify our previous decision.

Based on our review of Red Lion’s Petition, and in consideration of the record in this proceeding, we find no new or novel arguments in the Petition or any evidence that was overlooked in our September 2018 Order.  Therefore, as discussed below, we are not persuaded to reconsider our September 2018 Order.

Initially, we emphasize that Red Lion’s Petition fails to recognize that our approval of the Interconnect Agreement in our September 2018 Order is based on the fact that the agreement provides an additional source of water supply to DYWA in case of an interruption to Red Lion, currently the only other source of water supply for DYWA.  We emphasized in our September 2018 Order that the record clearly indicate that DEP requires water utilities to have more than one source of water supply.  And as noted by DYWA, the DEP, had, in the past, encouraged DYWA to secure an additional water provider.  We also noted in our September 2018 Order that the Interconnect Agreement provides DYWA the ability to acquire an additional source of water supply in case of an emergency impacting DYWA’s current and only source of water supply.  We acknowledged that while DYWA may never take advantage of the emergency interconnect, the fact that such an agreement is in place and will be available when the opportunity presents itself, compelled us to approve the Interconnect Agreement to protect the best interest of the public.  September 2018 Order at 20.  Here, we also reiterate our agreement with the ALJ’s conclusion in his Initial Decision that:

The request of York and DYWA for an emergency interconnect agreement is approved because it is reasonable and in the public interest. The agreement satisfies Sections 507 and 508 of the Public Utility Code, because it will provide DYWA with more than one source of supply, as is encouraged by the DEP. York and DYWA are commended for having the foresight to enter into this agreement so that DYWA can be prepared in the event of a problem with DYWA’s lone source of water supply. In contrast, the complaint filed by Red Lion will be dismissed because Red Lion has failed to demonstrate that the proposed emergency 
interconnect in any way violates the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.


I.D. at 32.

In its Petition, Red Lion argues that the Commission overlooked how the circumstances leading up to the execution of the Interconnect Agreement clearly contradicts York Water’s Tariff Rule 4.3, which states that the Company can only engage in discussions to provide water service if a municipal corporation exhausts all other avenues and is still unable to obtain a safe and adequate source of water.  Petition at 2-3.  We disagree.  Rather, we concur with York Water’s submission that Red Lion failed to raise any new or novel arguments in its Petition, and we find no merit in the Petition regarding this matter.  We note that we addressed this issue in our September 2018 Order after we considered all the arguments put forth by the Parties in this proceeding.  The arguments proffered by Red Lion in the instant Petition are the same arguments we considered in reaching a decision to deny Red Lion’s Exception No. 2 in our September 2018 Order.  Specifically, in our September 2018 Order, we stated that:

Here, Red Lion’s argument is based on a statement made by DYWA’s Manager that DYWA did not explore, let alone exhaust, any alternatives to obtaining an inadequate high-quality source of water prior to entering into an agreement with York Water.  The ALJ correctly determined that, as the party with the burden of proof, Red Lion needed to present more evidence than just relying on Ms. Stokes’ comment.  Therefore, we agree with the ALJ’s determination that the comment made by Ms. Stokes is not substantial evidence to support Red Lion’s argument because more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  I.D. at 29.  We also acknowledge York Water’s argument that it is the only other feasible water supplier alternative available to DYWA and the only certificated water utility at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  In our opinion, Red Lion has not presented sufficient evidence to refute this claim; nor has Red Lion presented any viable alternative water supplier located at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  Therefore, we conclude that Red Lion has failed to satisfy its burden of proof to show that York Water violated the Code, a Commission Order or Regulation, or its Commission-approved Tariff, when it entered into the instant emergency interconnect agreement with DYWA.  As such, Red Lion’s Exception No. 2 is hereby, denied.


September 2018 Order at 25.

Red Lion also raises other issues and arguments in its Petition that it did not raise in its Exceptions including: (1) the mixing of two differently treated water sources; (2) the operation and control of the emergency interconnect; (3) the area of DYWA’s service territory to be supplied by the emergency interconnect; (4) the minimum charge for service under the Emergency Interconnect Agreement; (5) the amount of water necessary to maintain the emergency interconnect; and (6) York Water allegedly approaching DYWA first about the emergency interconnect.

We note that this Commission has held that in the interest of judicial economy, we will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  See, e.g., Pa. PUC v. York Cab, Inc., Docket No. C-2010-2212946 (Order entered April 18, 2013), at 5; Merritt, supra; and Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order entered August 26, 2008), at 8.  Here, Red Lion initially raised the first five of the issues pertaining to the emergency interconnect, discussed above, in its brief but did not include them in its Exceptions.  In the interest of judicial economy, we will not grant reconsideration based on arguments which appear to have been abandoned by Red Lion earlier in the proceeding.  Additionally, as discussed below, Red Lion did not raise the sixth issue, pertaining to the alleged contacts by York Water, until the filing of the present Petition.  However, Red Lion is attempting to introduce extra-record evidence in support of the sixth issue and for this additional reason we shall decline to consider this argument.

Even if we were to consider Red Lion’s arguments which were not raised in its Exceptions, we find no basis to disturb our September 2018 Order in which we adopted the ALJ’s thorough disposition of these issues.  Regarding the mixing of two differently treated water sources and the operation and control of the emergency interconnect, the ALJ considered and rejected Red Lion’s arguments regarding these matters when he stated the following in his Initial Decision:

Second, Red Lion also argued in its Main Brief that “the record does not reflect any evidence that potential unknown blending problems will not create a public health issue. Rather the record reflects that York believes that DYWA will be responsible for blending and DYWA believes York will be responsible.” Red Lion M.B. at 8, quoting, Tr. 82. In response, York argued that “nothing could be farther from the truth.”  York R.B. at 9. York added that it presented credible evidence through Mr. Hand, who is a civil engineer with substantial experience, that there will be no issue with the blending and Red Lion did not refute this analysis.  Id. at 9-10.  York also noted that there is no confusion over who will be responsible for the blending because DYWA is responsible for the water quality issues on its own system.  Id. at 10.  York also argued that Red Lion selectively quoted from the hearing transcript to support its position that there is confusion. Id. at 11.  York concluded that DEP approval will also be obtained before it provides service through the emergency interconnect. Id. at 12.


I.D. at 30.  York Water has demonstrated through credible evidence throughout this proceeding that there will be no issues with the mixing of two differently-treated water supplies and that DYWA would control the flow of water through the emergency interconnect.  Answer at 2.  York Water further reiterates that no blending issues will occur as long as both York Water and Red Lion meet the requirements under their DEP water supply permits, and DYWA monitors and controls the two water supplies into its system.  Id. at 15-17 (citing Tr. at 85-86; York Water M.B. at 28-31).  In addition, York Water has stated that DYWA will be responsible for monitoring and controlling the two water supplies on its system and that DYWA’s SCADA system will be connected to York Water’s system and, through an automated process, will control the flow of water through the emergency interconnect.  Answer at 15 (citing Tr. at 52-53; York Water St. 1 at 13; York Water St. 1-R at 9).  Here, Red Lion failed to refute the above arguments by York Water and did not present any credible evidence in this proceeding to support its arguments regarding these matters.

		Regarding Red Lion’s arguments involving the area of DYWA’s service territory to be supplied by the emergency interconnect, the minimum charge, and the amount of water necessary to maintain the emergency interconnect, we again, note that Red Lion failed to raise these issues in its Exceptions.  Nonetheless, although we deem these arguments to be waived, we note our agreement with the ALJ’s disposition in his Initial Decision as quoted below:

York also argued that Red Lion is incorrect that the emergency interconnect requires DYWA to take more water than is necessary to maintain the emergency interconnect. Id. at 14-15. 

Again, York is correct and Red Lion’s arguments will be rejected. DYWA agreed as part of the emergency interconnect to purchase a minimum amount of water because it could not pay any upfront contribution toward the cost of the facilities required as part of the emergency interconnect. Instead, DYWA’s contribution toward the costs of the interconnect will come in the form of the minimum payments each month. This agreement is not unreasonable in a situation where a local municipality, for example, may not be able to afford a one-time, upfront payment but instead would seek to make its financial contribution on a monthly basis over time. Neither this provision, nor the fact that the word “emergency” is only used in the agreement in a passing reference, makes the emergency interconnect a bulk sales agreement. Likewise, Red Lion’s argument that the emergency interconnect should be rejected because it will only serve one zone in DYWA’s system is without merit because, in the event of an emergency, it is better to be able to serve one of two zones than none of two zones. The emergency interconnect should not be denied for some of DYWA’s customers because it may not be able to provide a direct benefit to all of DYWA’s 
customers. Furthermore, it may be possible that even those customers in the upper pressure zone would receive some indirect benefits of the agreement.


I.D. at 31.  We agree with the ALJ and York Water that Red Lion’s argument regarding the area to be severed by the emergency interconnect overlooks the fact that the agreement confers substantial benefits on DYWA and its customers because the proactive decision of having an additional water supply available can prove to be in useful and in the public interest should here be any interruption to Red Lion which is currently the only water supply source for DYWA.  York Water has reasonably demonstrated that if any issue arises with Red Lion’s supply, it is better to have an alternative source of supply for some of DYWA’s customers rather than none.  Answer at 2, 14.

		As noted above, Red Lion asserts a sixth argument pertaining to alleged contacts between York Water and DYWA which were not raised previously.  Specifically, Red Lion asserts arguments regarding York Water’s internal emails and minutes of York Water’s June 26, 2017 Board of Directors meeting.  These documents are not in the record and Red Lion has offered no excuse for its failure to present this evidence prior to the close of record.  We agree with York Water that Red Lion has failed to establish in this proceeding that this evidence is newly discovered or constitutes a change in circumstances.  Because Red Lion is attempting to reference this new evidence in support of its argument, and there has been no good cause shown for considering this extra-record evidence, we shall decline to rely upon it for purposes of reaching a final determination in this proceeding pursuant to Section 5.431 of our Regulations, 52 Pa. Code § 5.431.  See also, Hess v. Pa. PUC, 107 A.3d 246, 265-266 (Pa. Cmwlth. 2014).  For all the above reasons, we shall deny Red Lion’s Petition as it pertains to the request for reconsideration of our September 2018 Order.

	3.	Red Lion’s Petition for Stay and York Water’s Answer

		a.	Red Lion’s Petition for Stay

		In its Request for a Stay, Red lion requests a stay or supersedeas of the September 2018 Order pending resolution of the instant Petition and any subsequent judicial review of the September 2018 Order.[footnoteRef:4]  Red Lion avers the Commission is required to grant a stay of its Order if it is shown that: (1) Red Lion is likely to prevail on the merits of the case; (2) Red Lion will suffer irreparable injury without a stay or supersedeas; (3) the issuance of the stay or supersedeas will not substantially harm interested parties in the proceedings; and (4) issuance of the stay or supersedeas will not adversely affect the public.  Petition at 5-6. [4: 	 	Red Lion asserts that its request for a stay is being made, in part, pursuant to Pa. RAP 1781(a) pertaining to stays of an order of a governmental unit pending review in an appellate court.  Here, there is no indication that Red Lion has attempted to file a petition for review of our September 2018 Order with the Commonwealth Court.  Moreover, we have preserved jurisdiction over this proceeding pursuant to our October 2018 Order.] 


		Regarding the first factor, Red Lion believes its arguments in the instant Petition will allow it to prevail on the merits of this case and in any subsequent review of this Opinion and Order.  Red Lion asserts the record in this case, including the plain text of the Interconnect Agreement clearly demonstrates York Water’s violation of its tariff.  Id. at 6.  

		Regarding the second factor, in addition to highlighting the potential loss of revenue on the part of Red Lion as this case proceeds, Red Lion avers that since York Water has failed to present any expert testimony that expressly concludes that no damage or harm will occur to any of the system or public at large from the blending of two differently treated water supplies in a system with two different pressure zones, there is the potential for a real and unknown risk to permitting the interconnect to move forward at this time.  Id. at 6-7.

		Regarding the third factor, Red Lion argues a stay in the instant proceeding will not harm any of the interested parties.  Specifically, Red Lion contends there is currently no immediate need for the interconnect as Red Lion provides DYWA an adequate and perfectly fit source of water supply.  Red Lion further argues that since construction of the interconnect has not begun and DYWA is under no obligation to make a financial contribution to the construction, York Water will not suffer any loss of income from a delay to the construction.  From Red Lion’s perspective, the stay would protect the financial interests of the interested parties in the event of a reversal of the Commission’s Order.  Id.

		Finally, Red Lion argues the issuance of the stay will not adversely affect the public as Red Lion has provided adequate and safe drinking to DYWA for almost sixty years with only a few interruptions.  According to Red Lion, nothing in the record in this proceeding stipulates that Red Lion will cease to provide high quality water supply in an amount enough to service all of DYWA’s customers while the parties proceed through Court.  Red Lion notes that it has an established emergency management plan in place with secondary sources of supply in the event of a failure in Red Lion’s current supply.   According to Red Lion, the source identified by York Water as its secondary supply, is the same source that Red Lion would use, if necessary.  Id. at 7-8.

		b.	York Water’s Answer to Red Lion’s Petition for Stay

		In response to Red Lion’s request for a stay of the September 2018 Order and a future appeal in this matter, York Water argues that the Commission should deny the request for the following reasons.  First, York Water argues Red Lion fails to demonstrate that a stay of the September 2018 Order is warranted because Red Lion is not likely to prevail on the merits in this case.  According to York Water, the instant Petition fails to meet the Duick standards for reconsideration because it repeats the same arguments that were considered and rejected by the Commission in its September 2018 Order.  Answer at 3, 18.  

		Next, York Water argues Red Lion fails to establish that it will suffer irreparable harm absent the issuance of a stay.  York Water disputes Red Lion’s speculation that “[a]s this matter proceeds through reconsideration and any subsequent court action, Red Lion will incur a substantial loss in revenue” due to York Water’s provision of service to DYWA.  Id. (citing Petition at 6).  Contradicting this line of thought, York Water contends that irreparable harm means that the injury is irreversible and cannot be adequately compensated by an award of monetary damages.  Answer at 18-19 (citing Cosner v. United Penn Bank, 517 A.2d 1337, 1341 (Pa. Super 1986); Schulman v. Franklin & Marshall College, 538 A.2d 49, 52 (Pa. Super 1988)).  According to York Water, the United States Supreme Court declared the following about the irreparable harm element:

The key word in this consideration is irreparable.  Mere injuries, however substantial, in terms of money, time and energy necessarily expended in the absence of a stay, are not enough.  The possibility that adequate compensatory or other corrective relief will be available at a later date, in the ordinary course of litigation, weighs heavily against a claim of irreparable harm.  

Answer at 19 (quoting Sampson v. Murray, 415 U.S. 61, 90 (1974) (internal quotations omitted) (emphasis added by York Water).  York Water further argues that unlike the West Penn Power[footnoteRef:5] case referenced by Red Lion in support of its position, Red Lion’s alleged future losses in this case are not irreparable.  York Water also disputes, as completely without merit, Red Lion’s claim that there is a risk from blending two differently-treated water supplies.  Answer at 19 (citing Petition at 7). [5:  	See West Penn Power Co. v. Pa. PUC, 615 A.2d 951, 959 (Pa. Cmwlth. 1992) (West Penn Power) (concluding that the “irreparable harm criterion was satisfied” because “there was a great deal of uncertainty as to whether or not Mon Valley could recover its good faith deposits.”).  Answer at 19.] 


		York Water contends a stay of the September 2018 Order would cause substantial harm to the interested parties and would adversely affect the public interest.  According to York Water both the ALJ’s Initial Decision and the September 2018 Order indicated that the emergency interconnect is in the public interest.  York Water argues Red Lion has not demonstrated that a stay would not cause substantial harm to the interested parties and would not adversely affect the public interest, especially, the interest of DYWA’s customers in having an emergency interconnect to address concerns in relying solely upon Red Lion as their only source of water supply.  Specifically, York Water emphasizes the fact that Red Lion is the only source of water supply for DYWA and the need for an alternative source of supply, as encouraged by the DEP.  Per York Water, this is even more important as DYWA has had recurring issues with Red Lion’s water supply service.  In light of the above, York Water argues Red Lion has failed to establish that the issuance of a stay will not substantially harm DYWA and its customers or adversely affect the public interest.  Answer at 3, 19-20.  

		c.	Disposition – Petition for Stay

[bookmark: _Hlk534489980]		Upon our review of Red Lion’s request for a stay of our September 2018 Order, we find that Red Lion has failed to satisfy the standards under Process Gas to support the issuance of a stay in this proceeding.  Specifically, in applying the first criterion under Process Gas, we find that Red Lion has not presented sufficient or credible evidence in its Petition to justify prevailing in this case or to warrant an approval of its request.  We reached this decision based on our conclusion above that we see no reason to reconsider our September 2018 Order because we found no new or novel arguments in Red Lion’s Petition or any evidence that was overlooked in our September 2018 Order.  Thus, we find that Red Lion has failed to satisfy the first criterion.

		In addressing the second criterion under Process Gas, we agree with York Water that Red Lion has not established that it will suffer irreparable harm without the stay.  Here, Red Lion’s concerns regarding this criterion appear speculative and strictly financial.  Red Lion speculates that “[a]s this matter proceeds through reconsideration and any subsequent court action, Red Lion will incur a substantial loss in revenue” due to York Water’s provision of service to DYWA.  Petition at 6.  It is well-settled that financial harm is not considered irreparable.[footnoteRef:6]  We agree with York Water that Red Lion could seek compensation or redress through the Courts of Common Pleas by filing an action against DYWA if it believes there is a breach of the existing Water Sales Agreement by and between Red Lion and DYWA.  Furthermore, we disagree with Red Lion’s argument that York Water failed to present expert testimony that expressly concludes that no damage or harm will occur to any of the system or public at large from the blending of two differently treated water supplies in a system with two different pressure zones and that there is potential for a real and unknown risk to permitting the interconnect to move forward at this time.  Id. at 7. [6: 	See, Duquesne Interruptible Complainants v. Duquesne Light Co. Docket No. C-913424, 1993 WL 854406 (Order entered May 14, 1993) at *5 (citing Sameric Corporation v. Gross, 448 Pa. 497 A.2d 277 (1972), Goadby v. Philadelphia Electric Co. 639 F. 2d 117, 121 (3d Cir. 1981), and Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921  (D.C. Cir. 1958)).] 


As we indicated earlier, Red Lion failed to raise this issue when it filed its Exceptions to the ALJ’s Initial Decision even though the ALJ rejected Red Lion’s argument regarding this issue.  Specifically, in his Initial Decision, the ALJ stated:

With regard to this issue, Red Lion is asking York to prove a negative of an “unknown” problem – that unknown blending problems will not create a public health issue. Red Lion has not demonstrated that the blending will cause a public health issue. On the other hand, York has provided a level of assurance in this proceeding that no public health issue will be created by the emergency interconnect. Absent greater evidence that a public health issue will occur, there is sufficient record evidence in this case, as York noted in its brief, that it is unlikely that a public health issue will arise. Furthermore, it is sufficient that the parties have indicated that this matter will continue to be looked at through the DEP permitting process and as the parties continue to work out the details of the agreement. Red Lion’s arguments to the contrary will be rejected.


I.D. at 30.  We note that as the Party with the burden of proof in this case, it is Red Lion’s responsibility to establish that damage or harm will occur as a result of blending two differently treated water supplies in a system with two different pressure zones.  Yet, Red Lion failed to present any credible evidence to support its argument.  On the other hand, as indicated by the ALJ, York Water has presented sufficient evidence in this proceeding to provide a level of assurance that no public health issue will arise as a result of the emergency interconnect.  Thus, we find that Red Lion has failed to satisfy the second criterion.

		Finally, we also find that Red Lion has failed to convince us regarding the third and fourth criteria under Process Gas, substantial harm on other interested parties and adverse effect on the public interest, to warrant an approval of the request.  In our opinion, there is a need for the emergency interconnect in case of an emergency involving Red Lion, which is currently the only source of water supply for DYWA.  While we acknowledge Red Lion’s argument that the issuance of the stay will not adversely affect the public as Red Lion has provided adequate and safe drinking to DYWA for almost sixty years with only a few interruptions, we note that the emergency interconnect would be needed in case of an emergency, which could happen at any time.  Specifically, we agree with the ALJ’s conclusion regarding York Water’s witness, Mr. Hand’s testimony:

Currently, DYWA’s only source of water supply is Red Lion. Id. at 9. As York witness Hand testified, the DEP encourages community water suppliers to maintain more than one source of supply. As Mr. Hand stated: 

Q. To your understanding, does DEP encourage public water suppliers to have alternative sources of supply? 

A. Yes. For community water suppliers (CWSs), whether they have surface water suppliers or groundwater supplies, DEP encourages them to maintain more than one source of supply. DEP’s 2006 Public Water Supply (PWS) Manual actually indicates that each CWS should maintain more than one source of supply. The manual states that “this may be accomplished by a combination of groundwater and/or surface water sources, or through interconnections with other systems.” A copy of the relevant page is provided as Exhibit JTH-6. 

Here, DYWA only has one current source of water supply – Red Lion. I further observe that DYWA does not own or operate its own water treatment plant and is currently 100% reliant upon Red Lion. If something were to happen that negatively affects Red Lion’s source of supply or treatment works, DYWA may be unable to meet the water service demands of its customers. Indeed, recent local and national incidents have demonstrated the benefits of having multiple sources of water supply and alternate sources of supply have become a focus in not only Pennsylvania, but across the United States.  Id. at 9.

Mr. Hand then testified regarding specific examples of where an alternative source of water supply, such as what would be provided through the emergency interconnect proposed in this case, has been in the public interest. 

For example, Mr. Hand testified regarding an incident in West Virginia where chemicals seeped from a ruptured storage tank into a river just upstream from the water company’s intake pipes creating a federal state of emergency, as well as an incident in Carlisle, Cumberland County where a power failure resulted in a water advisory and mandatory water restrictions where there were no alternate sources of water supply and water had to be trucked in from adjacent townships. Id. at 9-10. Mr. Hand also testified regarding an incident in New Oxford Borough, Adams County where a fire occurred at a chemical company causing the authority to shut down its intake. Id. at 10. In that instance, however, the authority had previously entered into an emergency interconnect with York and York provided the authority with nearly 100% of its water demand through the interconnect. Id. The company and the authority were later praised for their foresight in establishing the emergency interconnect prior to when it was needed. Id.

Mr. Hand’s testimony is compelling. The emergency interconnect proposed in this proceeding should be approved because it is in the public interest. York has demonstrated that the DEP encourages community water suppliers to have an alternative source of supply. Having an alternative source of supply is in the public interest because it is possible that communities that rely solely on one source of water supply may be without that source of supply for unknown reasons and in unexpected times. Such times could include power outages or contamination of the lone source of supply, as noted above. There could be other reasons why a source of supply could be rendered unusable. Having an alternative source of supply will avoid any unsafe situations where a community is left without its lone source of water supply. As a result, the proposed emergency interconnect agreement is in the public interest and should be approved because it complies with DEP’s recommendation that community water suppliers maintain more than one source of supply. York and DYWA are exercising the same foresight that York and New Oxford Borough exercised in entering into their emergency interconnect.

I.D. at 27-28.  Based on the above reasons, we shall deny Red Lion’s Petition for a Stay of our September 2018 Order.

		In light of the forgoing discussion, we find that Red Lion has not provided any new or novel arguments in the Petition for Reconsideration or any evidence that we overlooked in our September 2018 Order that justifies a reconsideration of our decision that denied the Exceptions filed by Red Lion and adopted the ALJ’s Initial Decision approving the Interconnect Agreement.  Nor has Red Lion convinced us that a stay of our September 2018 Order should be granted pending review of Red Lion’s Petition for Reconsideration and any judicial review.  Therefore, we shall deny Red Lion’s Petition for Reconsideration and Stay.

IV.	Conclusion

		Based on the foregoing discussion, we shall deny Red Lion’s Petition, consistent with the discussion set forth in this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Petition for Reconsideration and Stay filed by the Red Lion Municipal Authority on October 10, 2018, relative to the Opinion and Order entered on September 20, 2018, in the above-captioned proceeding is denied, consistent with this Opinion and Order.


2.	That this proceeding be marked closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  January 17, 2019

[bookmark: _GoBack]ORDER ENTERED:  January 17, 2019
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