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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Adam Kessler (Complainant), to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on June 11, 2018, granting the Complainant’s request to withdraw the above-captioned Formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent).  On July 25, 2018,[footnoteRef:1] the Complainant filed an Exception to the Initial Decision, on the basis that his request to withdraw was in error.  For the reasons set forth below, we shall reverse the ALJ’s Initial Decision, and remand the matter to the OALJ for such further proceedings as may be deemed necessary and the issuance of an Initial Decision on Remand, consistent with the discussion, infra. [1: 		The Complainant filed his Exceptions and served a copy PECO on July 11, 2018, but failed to include a Certificate of Service.  Pursuant to instructions from the Secretary of the Commission, the Complainant perfected his filing on July 25, 2018, by filing a signed Certificate of Service with the Secretary’s Bureau.] 


History of the Proceeding

On October 15, 2017, the Complainant filed the Complaint against PECO, alleging financial hardship due to a change in circumstances regarding income which impacted the Complainant’s ability to pay for utility service.  The Complainant further averred circumstances indicating that the meter reading at his residence may be incorrect.  For relief, the Complainant requested that the Commission direct PECO to check the accuracy of the metering equipment at residence and order a new payment arrangement to spread the amount in arrears over a six-month period.  See Complaint at 1-7.

On November 8, 2018, PECO filed an Answer and New Matter, together with a Notice to Plead.  In its Answer PECO denied the material allegations of the Compliant and asserted, by way of New Matter, that the Commission lacks subject matter jurisdiction over the Complaint based upon the Complainant’s pending action before the US Bankruptcy Court for the Eastern District of Pennsylvania at Docket No. 14-17967..  See Answer at 3-4.

On January 4, 2018, a Hearing Notice was issued which scheduled an evidentiary hearing in this case on Monday, January 29, 2018, at 9:30 a.m.  Upon request of the parties, on January 19, 2018, the ALJ issued an order rescheduling the hearing for March 23, 2018, at 10:00 a.m.  See, I.D. at 2 (Findings of Fact No. 5).

		On March 22, 2018, the ALJ received an email, which was forwarded by PECO’s counsel that the Complainant sought to withdraw his Complaint.  I.D. at 2-3, ⁋⁋ 6,7.

		The record reflects that the ALJ did not convene the evidentiary hearing scheduled for March 23, 2018.  See I.D. at 1-2 (History of the Proceeding).

On June 11, 2018, the Initial Decision of ALJ Guhl granted the Complainant’s request to withdraw the Complaint as in the parties’ interest and in the public interest, pursuant to 52 Pa. Code § 5.94 (regarding withdrawal of pleadings in contested proceedings),  See I.D. at 3-5.

On July 25, 2018, the Complainant filed Exceptions alleging that his request to withdraw the Complaint was based upon a misrepresentation of fact on the part of PECO’s representative that Mr. Kessler would be given a new payment arrangement and PECO’s instruction that Mr. Kessler should withdraw the Complaint.  Exc. of Kessler at 1.

		On July 31, 2018, PECO filed a Reply to Exception in which PECO denies the assertion that a PECO representative made any representation that a new payment plan would be approved and further averring that Complainant was told, specifically, that no new payment agreement could be entered due to the Complainant’s pending proceeding in bankruptcy court. PECO R. Exc. at 1-2.  PECO asks that Complainant’s Exceptions be denied.

		Attached and referenced in PECO’s Reply to Exception, is PECO Exhibit No. 1, a copy of an email communication dated March 22, 2018, at 3:09 p.m., from Shawane L. Lee, Esquire, Counsel for PECO, addressed to ALJ Guhl, asserting that Mr. Kessler indicated to Counsel for PECO via email that he desires to withdraw his Complaint and that he does not intend to move forward with the hearing.  PECO R. Exc., Exhibit No. 1 at 1.

		The email from PECO’s counsel to ALJ Guhl includes the forwarded email exchange of March 22, 2018, at 1:17 p.m., initiated by PECO’s counsel to Mr. Kessler, in which PECO’s counsel states, “As we discussed, you intend to withdraw your complaint. Kindly send an email stating the same.”  In a reply email, at 1:32 p.m., Mr. Kessler states only “I Adam Kessler would like to withdraw my compliant[sic].” PECO R. Exc., Exhibit No. 1 at 1-2.

Discussion

We begin by considering the nature of the matter before us.  Here, the ALJ found as fact, that on March 22, 2018, Mr. Kessler sought to withdraw his Complaint and sent an e-mail indicating that, “I Adam Kessler would like to withdraw my compliant [sic].” I.D. at 3, ⁋6.  The ALJ accepted the email statement as a petition for leave to withdraw the complaint and, therefore, did not convene the evidentiary hearing scheduled for the following day.

		Because we find, in the present circumstances, that a factual dispute exists regarding the basis for the withdrawal, we shall reverse the ALJ’s grant of withdrawal and remand the matter to the OALJ for such further proceedings as may be deemed necessary.

Legal Standards

		The Commission or presiding officer may liberally construe the rules of procedure to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable and that the Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  See 52 Pa. Code § 1.2(a).

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).   Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).

Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, PUC Docket No. F-00161106 (Opinion and Order entered October 25, 1993).

However, a due process hearing in a complaint proceeding before the Commission is not required in certain situations.  For example, if the respondent files a certificate of satisfaction before a hearing is held, no hearing is required. 66 Pa. C.S. § 703(a); 52 Pa. Code § 5.24.

Moreover, Section 703(b) of the Code states, in relevant part, that “[t]he Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b).  Due process only requires an evidentiary hearing before the Commission if there are disputed questions of fact to be resolved and is not necessary if there are only questions of law, policy or discretion.  Painter v. Pa. PUC, 116 A. 3d 749, 755 (Pa. Cmwlth. 2015); West Penn Power Company v. Pa. PUC, 659 A.2d 1055, 1062 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. PUC, 563 a.2d 548, 556 (Pa. Cmwlth. 1989); See also Chester Water Authority v. Pa. PUC, 868 A.2d 384, 392 (Pa. Cmwlth. 2005) (“[A]s a matter of constitutional due process, an evidentiary hearing is most often implicated where there are material facts in dispute.).

Finally, it is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).  Thus, any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Initial Decision

In her Initial Decision, ALJ Guhl made seven Findings of Fact and reached four Conclusions of Law.  I.D. at 2-3, 4-5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In determining whether withdrawal of the Complaint would be permitted, the ALJ applied the appropriate standard under 52 Pa. Code § 5.94, analyzing whether withdrawal was in the interest of the parties as well as in the public interest.  I.D. at 3.

The ALJ found withdrawal to be in the Complainant’s interests where “Complainant wished to withdraw his Complaint and PECO does not object.”  I.D. at 4.  The ALJ further concluded that the public interest was satisfied since the outcome only affects the Complainant, noting there are no objections and stating:

The allegations in the Complainant’s Complaint do not raise issues that impact other customers of Respondent or the public interest.


I.D. at 4. 

The ALJ concluded that the interests of the parties as well as the public interest were served, finding: 

[i]n view of the request to withdraw, absence of objections to the request and the fact that there is no negative impact upon the public interest, there is no reason to deny Complainant’s request to withdraw his Compliant.

I.D. at 4.

Exceptions

The Complainant’s Exception avers that his request to withdraw the Complaint was made at the instruction of PECO, only after receiving assurance from a PECO representative that the Complainant would be granted a new payment arrangement.  The Complainant asserts that PECO subsequently refused to enter into a new payment arrangement.  Therefore, the Complainant asserts that his request to withdraw the Complaint was based on a mistake of fact.  Complainant Exc. at 1.

In reply, PECO disputes the facts of the conversation between a PECO representative and the Complainant.  PECO avers that there was no representation by PECO that the Complainant would be granted a new payment arrangement.  Further PECO alleges that the Complainant’s actions are delay tactics to avoid payment of his utility bill. PECO R. Exc. at 1-3.

		Disposition

On consideration of the record in this proceeding, the positions of the parties, the Exceptions and the Reply, we find that a factual dispute exists regarding the basis for the Complainant’s petition for leave to withdraw the Complaint.  Therefore, we shall reverse the Initial Decision of ALJ Guhl granting withdrawal, grant the Exception of the Complainant on the procedural issue, and remand the Complaint to the OALJ for such further proceedings as necessary.

The Complainant, acting pro se, emailed his request to withdraw his complaint only to Respondent’s counsel.  The email did not technically comply with the form of a petition to withdraw required by Section 5.94 of the Commission’s regulations nor did it comply with the service of documents regulations at 52 Pa. Code §§ 1.51-1.59.  Under our regulations the Commission or presiding officer may liberally construe the rules of procedure to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable and that the Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  See 52 Pa. Code § 1.2(a).

The Complainant contends that he no longer wants to withdraw the complaint because PECO is now telling him that it cannot provide a payment arrangement.  PECO in response noted that it informed him prior to the email that a payment arrangement was not possible given that he has an active Chapter 13 bankruptcy filing.  Given that the Complainant is pro se and that there are disputed facts about the nature of the withdrawal, we will ignore the defects of the Petition, grant the Complainant’s Exceptions and deny the Petition to Withdraw and permit Mr. Kessler to proceed with the Complaint.

Conclusion

Based on the foregoing, we will reverse the Initial Decision of ALJ Guhl in this proceeding, deny the withdrawal and remand the Complaint to the OALJ for such further proceedings as may be deemed necessary, and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Marta Guhl, issued June 11, 2018, is reversed, consistent with this Opinion and Order.

2.	That the Formal Complaint filed on October 15, 2017, by Adam Kessler against PECO Energy Company, at Docket No. C-2017-2630792, is remanded to the Office of Administrative Law Judge for such further proceedings as may be deemed necessary and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED:  January 17, 2019
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