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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition) of the Commission’s Final Order entered on May 1, 2018 Order (May 1 Final Order) that was filed by Loneda Allen (Petitioner or Ms. Allen) on July 9, 2018, pursuant to our regulations at 52 Pa. Code § 5.572(d) (allowing relief at any time from a final order by petition for rescission or amendment).[footnoteRef:1]  For the reasons discussed below, we shall deny the Petition for Rescission consistent with the discussion in this Opinion and Order. [1: 		The filing seeks reversal of the Initial Decision of Administrative Law Judge F. Joseph Brady (ALJ) that was issued at this docket on March 23, 2018, and became final on May 1, 2018, upon entry of the May 1 Final Order.  The Initial Decision dismissed the Complaint.  In the interest of justice for the pro se litigant, we shall exercise our discretion to construe her filing as a petition for rescission of a final order, allowable at any time under 52 Pa. Code § 5.572.] 


History of Proceeding

[bookmark: _Hlk524016168]		On October 4, 2017, the Petitioner, acting pro se, filed a Formal Complaint proceeding at the present docket, seeking a Commission-issued payment arrangement or an extension of the existing payment agreement with PGW.  The Petitioner asserted the reason for the request was her temporary inability to meet her financial obligation under the prior payment arrangement due to financial hardship resulting from extraordinary household expenses incurred over the summer of 2017 for necessities and travel expenses to enroll her daughter in college in Erie, Pennsylvania.  I.D. at 1,7; Complaint at 7.

		PGW filed an Answer to the Complaint (Answer) on October 24, 2017, in opposition to Ms. Allen’s request for a new or extended payment arrangement.  PGW asserted that in the Petitioner’s failure in July 2017 to pay the amount due under the prior Commission-issued payment agreement in place since June 2015, broke the agreement.  Therefore, PGW asserted that Ms. Allen was not entitled to a new or extended agreement, pursuant to 66 Pa. C. S. §1405 (d) (pertaining to new or extended Commission-issued payment arrangements following default), requested that PGW’s ten-day Shut Off Notice be upheld, and that the Complaint be dismissed.  I.D. at 2; Answer at 1-2.

		An evidentiary hearing was held on January 24, 2018, at which time the parties presented their respective exhibits, Complainant Exhibits Nos.1 and 2, and PGW Exhibits Nos.1-5, which were entered into the record.  I.D. at 2.

		The record closed on February 9, 2018, upon receipt of the transcript of hearing.  I.D. at 3

		As noted, on March 23, 2018, the Commission issued the Initial Decision of ALJ F. Joseph Brady which dismissed the Complaint and marked the record closed.  Since no Exceptions were filed, the Initial Decision became final upon entry of the May 1 Final Order.

		On July 9, 2018, Ms. Allen filed the instant Petition requesting rescission of May 1 Final Order.

Discussion

A. Nature of Filing

		We begin by considering the nature of the filing before us, to determine the applicable legal standard of review.  As previously noted, the ALJ’s Initial Decision became final upon the entry of the Commission’s May 1 Order.  See, Section 1.14(b) of Commission Regulations, 52 Pa. Code §1.14(b).  Although the present Petition did not comply with technical requirements for filing petitions, we exercise our discretion under 52 Pa. Code § 1.2(a), to liberally apply our regulations and construe the Petition as a request for relief pursuant to Section 5.572(d) of Commission regulations, 52 Pa. Code § 5.572(d), in the interest of justice for the pro se Petition, thereby allowing the Ms. Allen to seek relief at any time by petition for rescission of a final Commission order. Id.

		Therefore, we will review the matter as a Petition for Rescission of the Commission’s May 1 Final Order affirming the ALJ decision to dismiss the Complaint.  Our standard of review in determining whether to a allow a petition for special relief is discretionary.  West Penn Power v. Pennsylvania Public Utilty Comm’n, 659 A.2d 1055 (Cmwlth. 1995)

B. Legal Standards

		We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703 (f) and (g), relating to rehearings as well as rescission and amendment of final orders.  Requests for such relief must be consistent with Section 5.572(d) of our regulations, 52 Pa. Code § 5.572 (d) (relating to petitions for relief following the issuance of a final decision).

		Under Section 5.572 (d), a party may seek relief from a final Commission order at any time by petition for rescission or amendment.  In such cases, the petition must allege circumstances which warrant disturbing the finality of orders to grant special relief. Feleccia v. PPL Electric Utilities Corp., et al, Docket No. C-20016210 (Order entered March 7, 2003) at 2.

		As previously noted, the legal standard of review in determining whether to allow a petition for special relief is discretionary.  West Penn Power v. Pennsylvania Public Utilty Comm’n, 659 A.2d 1055 (Cmwlth. 1995)(PUC has discretion whether to act on petition for rescission or amendment of prior order).  Therefore, under the discretionary standard of review, we will exercise our discretion to disturb a final order only under circumstances deemed appropriate. City of Pittsburgh v Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

		While a §5.572(d) petition may raise any matter to persuade us to exercise our discretion to amend or rescind a prior Commission order, it is not appropriate to allow parties to relitigate matters already decided.  “Parties . . ., cannot be permitted [a second opportunity] . . ., to raise the same questions which were specifically considered and decided against them.”  Duick v Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Exercise of Commission discretion to disrupt the finality of prior Commission orders is appropriate only where a §5.572(d) petition raises “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

		The Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Code, at 66 Pa. C.S. §§ 1401 et seq., applies to complaints alleging inability to pay and requesting Commission-ordered payment arrangements.  A “payment arrangement” is defined as: “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. § 1403.

Section 1405(a) makes explicit the power of the Commission to investigate payment disputes between a public utility and its applicants and customers.  It also makes explicit the Commission’s authority to establish at least one payment arrangement per customer subject to the limitations of Chapter 14.  See 66 Pa. C.S. § 1405(a).

[bookmark: _Hlk531871063]Under Section 1405, however, the Commission’s discretion to issue a new or extended arrangement to a customer who has defaulted on the first Commission-issued payment arrangement is limited.  Following a default on the first Commission-issued payment arrangement, the customer may receive Commission-issued relief in the form of: (1) a new or subsequent payment arrangement only if the customer demonstrates a “change in income,”[footnoteRef:2] or 2) a reinstatement or extension of the recently defaulted payment arrangement only if the customer demonstrates a “significant change in circumstance.”[footnoteRef:3]  66 Pa. C.S. § 1405(d), (e). [2: 	A “change of income” is defined as follows:
A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.
66 Pa. C.S. § 1403.]  [3: 	A “significant change in circumstances,” is defined at 66 Pa. C.S. § 1403 as follows:
Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level: 
The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.
Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. 
Loss of customer’s residence. 
Increase in the customer’s number of dependents in the household] 


Therefore, if the payment-defaulted customer establishes that they experienced a “change in income” since the time of the previously Commission-ordered payment arrangement, the Commission may exercise its discretion and grant a second or subsequent payment arrangement to the customer.  66 Pa. C.S. § 1405(d).

[bookmark: _Hlk531769778][bookmark: _Hlk532198545]Similarly, the Commission’s discretion to reinstate or extend the terms of the recently defaulted payment arrangement is limited to the explicit circumstances defined as a “significant change in circumstances.”  Therefore, if the customer establishes that the default was a result of a “significant change in circumstance,” the Commission may reinstate the previously Commission-ordered payment arrangement and extend the remaining term for a period of six months.  66 Pa. C.S. § 1405(e).

C. Position of the parties

		Having exercised our discretion to allow the present filing as a Petition for Rescission of the Commission’s Final Order entered at this docket, the remaining question is whether the Petitioner asserts a legal or factual basis which persuades us to exercise our discretion to reverse the prior final order dismissing her Compliant.

1.  Ms. Allen’s Complaint

		In the underlying Complaint proceeding, the Petitioner asserted that she defaulted on her Commission-issued payment arrangement with PGW when she suffered financial hardship due to expenses incurred for travel and necessities for her daughter to attend college in the summer of 2017.  The Petitioner requested that she be granted the relief of a new or extended Commission-issued payment arrangement in consideration of the circumstances of that financial hardship.  I.D. at 7.


2.  PGW’s Answer

		As reflected in the pleadings, PGW maintained that Ms. Allen’s circumstances related to her daughter’s matriculation to college in the summer of 2017, which resulted in Ms. Allen’s default on the Commission-issued payment arrangement in July 2017, are not circumstances which qualify as financial hardship warranting a second or extended Commission-issued payment arrangement, pursuant to Section 1405(d) and (e) of the Code.  PGW maintained that due to Ms. Allen’s default in July 2017 of the first Commission-issued arrangement, which had been in effect since June of 2015, the Commission had no discretion to grant Ms. Allen relief under Section 1405(d) and (e).  I.D. at 2.

D. ALJ’s Initial Decision

		The ALJ’s Initial Decision consists of eleven Findings of Fact and eight Conclusions of Law. The following summary has been gleaned from the Initial Decision.

		On June 9, 2015, the Complaint filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) seeking a payment arrangement.  On June 11, 2015, the BCS established a payment arrangement which is a Commission issued payment arrangement.  On July 11, 2017, Complainant defaulted on the Commission issued payment arrangement when she failed to make the full payment due under the payment arrangement established by BCS.  I.D. at 3.  At the hearing, it was established that the monthly payment under the payment arrangement fluctuated from month to month, due to budget billing adjustments.  Tr. at 40-41.

		The fluctuation in budget billing amount resulted in a higher than expected gas bill during the summer months which coincided with Ms. Allen’s daughter’s enrollment in college in Erie, Pennsylvania.  Tr. at 10.  Ms. Allen testified that her household monthly expenses were unusually high temporarily during the months of June and July due to the need to purchase necessities for her daughter’s enrollment in college during the summer and fall program.  Complaint at 1; Tr. at 10.  These necessities included, storage containers for her daughter’s belongings, a car rental and gas expense to transport her daughter and belongings to college from Philadelphia to Erie Pennsylvania, food, books and other miscellaneous necessities of a college freshman. Complaint at 1; Tr. at 10

		PGW construed Ms. Allen’s $50 partial payment toward the bill due June 5, 2017, as default on the Commission-issued payment agreement,[footnoteRef:4] and based on default, issued a bill due August 3 in the amount of $1,310.88.  Tr. at 36; Petition for Rescission (Attached PGW billing statements).  This bill demanded payment in full of the total amount in arrears previously deferred under the payment arrangement, which became due upon default.  On September 14, 2017, PGW issued a ten-day Shut Off Notice (Shut off Notice) which instructed that, to avoid gas service shut off, Ms. Allen was required to pay the minimum amount due including arrears, for a total of $1,134.65.  I.D. at 3; Complainant Exhibit 1. [4: 	Ms. Allen’s monthly statement for January through February 2017, reflected an amount due by March 8, of $177, which Ms. Allen paid.  The following monthly statement reflected an amount of $291 due by June 5, 2017.  Ms. Allen made a partial payment of $50 toward that bill.  The next monthly statement reflected an amount of $463 due by July 5, 2017, which included the past due amount from the prior month.  Tr. at 10; Petition for Rescission (Attached PGW billing statements).] 


		When faced with the Shut Off Notice, Ms. Allen sought assistance from BCS regarding another e payment arrangement.  BCS denied her request, based on the default of a prior Commission-issued payment arrangement.  Tr. at 38.  Ms. Allen then filed the Formal Complaint at this docket seeking a new or extended Commission-issued payment arrangement in view of the circumstances of her financial hardship.  Tr. at 10.

		In dismissing the Complaint, ALJ Brady concluded that Ms. Allen’s circumstances did not meet the eligibility criteria for relief under Section 1405 (d) and (e) of the Code, stating:

Here, the only “hardship” the Complainant stated she experienced was that her daughter went away to college and she incurred expenses such as renting a vehicle to transport her there. (N.T. pp. 11, 13, 48).  This does not fall under any of the foregoing criteria the Commission considers a significant change in circumstance.  Consequently, the Commission may not reinstate the payment arrangement issued on June 11, 2015 and extend the remaining term.


I.D. at 7.

E. Ms. Allen’s Petition for Rescission

As reflected in her Petition, Ms. Allen disputes the Commission’s denial of her request for a new or extended Commission-issued payment arrangement due to the financial hardship of expenses incurred in preparation for her daughter to attend college, reiterating her position that PGW should recognize that their customers sometimes face circumstances of legitimate financial hardships which should be recognized.  Petition at 1; Tr. at 48.

F. Disposition

[bookmark: _Hlk517353108]		Based upon our review of the record and the applicable law, as discussed above, we find that the present filing by Ms. Allen is appropriately treated as a Petition for Rescission of the May 1 Order.  However, we conclude that the Petitioner has not asserted a factual or legal basis upon which the Commission has discretion to grant the relief requested.

		As previously noted, as a matter of discretion, the Commission may allow the present filing to be treated as a Petition for Rescission of the Commission’s Final Order and will do so here, in the interest of justice for Ms. Allen as a pro se petitioner.

		Although we have discretion to determine whether to grant the special relief requested,[footnoteRef:5] we find that the relief requested – i.e., a new or extended Commission-issued payment arrangement – is relief which we lack discretion to grant in this case.  Section 1405(d) establishes explicit circumstances under which a customer who has defaulted on the first Commission-issued payment arrangement may qualify for either a new arrangement or an extension of recently defaulted arrangement.  See, 1405 (d) and (e). [5: 	West Penn Power v. Pennsylvania Public Utility Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995) (PUC has discretion whether to act on petition for rescission or amendment of prior order).] 


		As noted earlier, to be eligible for any relief, a customer must assert circumstances which fall within the clearly defined limits of what constitutes either a “change in income” or “a significant change in circumstances” as those terms are defined under Section 1403 of the Code

		In the present case, the circumstances of Ms. Allen’s financial hardship arose over the summer months of 2017 due to the extra household expenses incurred for her daughter’s needs and travel to enroll in college in Erie, Pennsylvania.  It was at this time during the summer of 2017 that Ms. Allen faced the choice between payment for the necessity of gas utility service and payment for the necessities of her child’s matriculation to college.  Faced with that choice, Ms. Allen prioritized her daughter’s future, over gas utility service, and as a result defaulted on the Commission-issued payment arrangement.  Therefore, the circumstances of Ms. Allen’s financial hardship are not circumstances defined as “a change in income” or “a significant change in circumstances” under Section 1403, and do not qualify as circumstances for which the Commission may grant a new or extended payment arrangement under Section 1405 (d) and (e) of the Code.  66 Pa. C. S. § 1405(d) and (e).

		Therefore, as PGW argued before the ALJ, PGW has no legal obligation under Section 1405 of the Code to give any consideration for the financial hardship experienced by Ms. Allen’s household due to the worthy reason of her daughter’s matriculation to college.  PGW was within its rights to issue the Shut Off Notice and demand payment of the total due including the previously deferred amount, for a total of $1,134.65, notwithstanding PGW’s knowledge that that Ms. Allen’s gross household income for a five-person household remains at $3,400 per month.  PGW correctly pointed out at the hearing that Ms. Allen was faced with a choice to pay either the necessities of her daughter’s enrollment to college or the necessities of utility service.  Tr. at 48.

		We note here that the proud accomplishment of a child’s admission to college is a rite of passage experienced each fall by many American households, which, while financially burdensome to many households, does not stretch every household to the point of being forced to choose between utility necessities and the necessities of one’s child being elevated to a higher educational level.  It is an especially noteworthy accomplishment for a child to pursue higher education despite the family’s household experiencing economic pressure.  It is precisely this type of achievement which is encouraged by every parent, and our society, to give the hope of a better life for our children, and a better future for our country.  If it were within our discretion to consider such circumstances, we would certainly do so.  Unfortunately, it is not within our discretion.

		We further note that our lack of discretion to address the circumstances presented in this proceeding should not be construed as indifference to them.  The circumstances of a household’s financial hardship may exist albeit not within the confines of the defined terms of Section 1403.  While we are mindful that Section 1405 of the Code does not require a utility to grant a new or extended payment arrangement to a customer who has defaulted on a Commission-issued arrangement based on financial hardship beyond the circumstances defined in Section 1403, we are also mindful that nothing in Section 1405 of the Code prohibits a utility from doing so voluntarily.

In the circumstances presented, we find our discretion to order a new or extended Commission-issued payment arrangement constrained by limits of the terms “change in income,” or a “significant change in circumstance” as defined under Section 1403 of the Code.  Therefore, we shall deny the Complainant’s Petition for Rescission and will let stand the Commission’s Final Order issued on May 1, 2018 at this docket, decided under Section 1405 of the Code.

[bookmark: co_pp_sp_999_3_1]Conclusion

Based upon our review of the record, applicable law and the forgoing discussion, we shall deny the Petitioner’s Petition for Rescission of the Final Order entered at this docket on May 1, 2018; THEREFORE,


IT IS ORDERED:

1. That the Petition for Rescission of the Pennsylvania Public Utility Commission’s Final Opinion and Order in, Loneda Allen v. Philadelphia Gas Works, Docket No. C-2017-2627743 (Order entered May 1, 2018), filed by Loneda Allen on July 9, 2018, at this docket, is denied.
2. That the proceeding at Docket No. C-2017-2627743 be marked closed.

[bookmark: _GoBack][image: ]				BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  January 17, 2019

ORDER ENTERED:  January 17, 2019
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