BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Chet and Michele Duffy				:	
							:
v. :		C-2018-3004871
:
Pennsylvania Power Company	 		:



THIRD INTERIM ORDER
Deny Complainants’ Request 
for 
Recusal of Presiding Officer


		On September 19, 2018, Chet and Michele Duffy (Complainants) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Power Company (Penn Power or Respondent) alleging Penn Power was threatening to shut off electric service, had incorrect charges on the billing statements, specifically from December to April every year from 2008 to present, and alleging a reliability, safety or quality problem with the electric service.   

On October 15, 2018, Penn Power filed an answer and new matter which admitted a termination notice was sent on August 26, 2018 due to a delinquent amount of $2,286.42, but generally denied all allegations.  In New Matter, Penn Power alleged Complainants should be precluded from re-litigating issues previously dismissed against them by the Commission in 2008.  Penn Power also alleged Complainants should be barred from disputing any billed consumption prior to September 2015, pursuant to 66 Pa.C.S.A. § 3314(a).

By Telephone Hearing Notice dated November 20, 2018, the Office of Administrative Law Judge notified the parties an initial telephonic hearing in this case was scheduled for Thursday, January 3, 2019 at 10:00 a.m.  On December 3, 2018, the presiding officer issued a Prehearing Order setting forth various procedural matters, including how parties may request a continuance.    

On January 2, 2019, Respondent contacted the office of the presiding officer, via telephone, and requested a continuance on behalf of Complainants.  Respondent’s attorney averred she was contacted by Complainants who advised Chet Duffy was hospitalized on December 30, 2018 and did not think he would be available for the telephonic hearing on January 3, 2019.  Respondent’s attorney provided a copy of the contact via electronic mail and indicated Penn Power did not oppose a continuance.      

On January 2, 2019, the presiding officer issued the First Interim Order, granting the continuance and cancelling the hearing scheduled for January 3, 2019.  The parties were advised the Commission would issue a new hearing notice that scheduled the matter for a telephonic hearing on a new date.  

On January 3, 2019, the Office of Administrative Law Judge issued a new hearing notice which notified the parties the initial telephonic hearing was scheduled for Thursday, January 24, 2019 at 10:00 a.m.

On January 14, 2019, the Commission’s filing system notified the presiding officer that Complainants had filed a hand-written 6-page letter by certified mail with the Secretary’s Bureau which was received on January 7, 2019.  Complainants averred in the letter that a copy was provided to Penn Power’s counsel by certified mail.  Complainants did not provide a copy to the presiding officer.  

On January 15, 2019, counsel for Penn Power filed a Response to the Letter/Motion of Complainants.  Penn Power indicated it assumed Complainants’ letter was a motion that alleged ex parte conversations between Penn Power and the presiding officer and requested the recusal of the presiding officer because of the presiding officer’s decision in a prior formal complaint (Docket No. C-2008-2063047) proceeding.  Complainants opined the presiding officer did not treat them fairly in the previous proceeding.  Penn Power disagreed there were any ex parte communications between Penn Power and the presiding officer.  As proof, Penn Power attached a copy of the electronic mail communications and pointed out that Complainants were copied on the communications.  Accordingly, Penn Power averred there could not have been any ex parte communication because Complainants saw the communications.  Respondent also objected to Complainants’ request to have the presiding officer recuse herself.  Respondent pointed out the Commission rejected Complainants’ allegations about bias and unfairness by the same presiding officer when the Commission rejected the alleged basis for the bias at the conclusion of the previous formal complaint in 2008.

On January 24, 2019, the presiding officer convened the initial telephonic hearing as scheduled.  Complainants, Chet and Michele Duffy, were present and represented themselves.  Penn Power was represented by Margaret A. Morris, Esq.  Prior to taking testimony, the presiding officer asked Complainants to state on the record their request for recusal and the reasons for the request.

Mr. Duffy explained the request for recusal was made as a result of the materials sent prior to the hearing by Penn Power, which included a copy of the Initial Decision and Opinion and Order from the prior case (at Docket No. C-2008-2063047).  In re-reading those documents, Complainants were reminded that the presiding officer indicated certain testimony provided by Complainants and/or their witnesses were determined to be lacking in credibility.  Mr. Duffy indicated this proceeding is different from that proceeding but his witnesses are reluctant to testify in this proceeding because they express concern about how their testimony will be characterized.

[bookmark: 5.482.][bookmark: _GoBack]Pursuant to 52 Pa.Code § 5.482, any party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification, and shall be served on the presiding officer and the other parties to the proceeding.  A presiding officer must rule upon a motion for disqualification within 30 days of receipt and that ruling is subject to the interlocutory appeal procedure in § 5.303 (relating to Commission action on petition for interlocutory review and answer).  The presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law. 
Complainants’ allegation of bias concerns statements concerning the credibility and weight of testimonial evidence provided in the previous proceeding, especially in contrast to the evidence provided by the utility company.  Those evidentiary determinations do not require the presiding officer to make the same determinations concerning the weight of evidence in this proceeding.  Complainants did not allege any other example of personal bias by the presiding officer.  The presiding officer agreed with Complainants that the current proceeding involves some similar claims but also include claims which are different from the claims in the 2008 proceeding.  In addition, the presiding officer determined that the previous determination in the 2008 proceeding does not preclude her from deciding this proceeding differently.  Accordingly, the presiding officer determined there was no compelling reason to recuse herself as the presiding officer.  This Interim Order commemorates the oral decision made by the presiding officer at the telephonic hearing on January 24, 2019.

THEREFORE,

		IT IS ORDERED:

		That the request for recusal submitted by Complainants by letter dated January 7, 2019 is denied.



Date: January 30, 2019										
							Katrina L. Dunderdale
							Administrative Law Judge
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