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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Exception of Bernice Wallace (Complainant or Ms. Wallace) filed on November 20, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, which was served on October 31, 2017, relative to the above -captioned proceeding.  PECO Energy Company (PECO or Respondent) filed its Reply to Exception on December 1, 2017.  For the reasons stated below, we shall deny the Complainant’s Exception.

History of the Proceeding

On June 20, 2016, Mrs. Wallace filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, Mrs. Wallace averred that the utility is threatening to shut off her service and that she is unable to pay her electricity bills to PECO.  As relief, the Complainant requested a payment arrangement.

On July 6, 2016, PECO filed an Answer denying all material allegations of fact and conclusions of law in the Complaint.  By Hearing Notice dated July 11, 2016, a hearing was scheduled for Tuesday, August 30, 2016, at 9:30 a.m., and the matter was assigned to ALJ Vero.

The morning before the scheduled hearing, Shawane L. Lee, Esq., counsel for PECO, informed the ALJ that the Complainant had filed a Chapter 7 bankruptcy petition in federal court.  Ms. Lee explained that on August 16, 2016, Mrs. Wallace filed a Motion to Dismiss the bankruptcy petition.  While the bankruptcy judge had not ruled on Mrs. Wallace’s Motion as of August 16, 2016, Ms. Lee believed the ruling to be forthcoming in the near future and requested that the matter be stayed pending the resolution of the bankruptcy petition.

By Order dated August 31, 2016, the ALJ granted PECO’s request and stayed the proceedings at Docket No. C-2016-2552460 pending resolution of the Complainant’s bankruptcy petition.  Consequently, the hearing scheduled for August 30, 2016, was cancelled and the Parties were instructed to file a status report with the Commission at this Docket, with a copy to the ALJ and the opposing party, within sixty days of the date of the Order, and every sixty days thereafter, until the bankruptcy proceeding was concluded.

By correspondence dated February 2, 2017, the Respondent’s counsel informed the ALJ that Mrs. Wallace’s bankruptcy case was dismissed on September 28, 2016, and the case was closed on October 6, 2016.

On February 3, 2017, ALJ Vero issued an Order lifting the stay of proceedings and setting the case for a hearing.

By Hearing Cancellation/Reschedule Notice dated February 3, 2017, a hearing was scheduled for Wednesday, March 22, 2017, at 10:00 a.m.

A Prehearing Order was issued on February 21, 2017, reminding the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.

The initial hearing convened as scheduled on March 22, 2017. The Complainant appeared pro se via telephone and testified in support of the Complaint.  The Complainant’s husband, Kevin Wallace, appeared at the hearing in person and also testified in support of the Complaint. Shawane Lee, Esq. represented the Respondent, and presented the testimony of Anna Mae Migliaccio, who is a customer review officer in charge of investigating formal and informal complaints filed against PECO.  The Respondent sponsored six exhibits which were admitted into the record.  The record in this matter closed on April 22, 2017.

In her Initial Decision, served on October 31, 2017, the ALJ denied Ms. Wallace’s Complaint because she failed to carry the burden of proof that she qualifies for a subsequent Commission-issued payment arrangement.  

As indicated above, the Complainant filed an Exception on November 20, 2019.  The Respondent filed its Reply to Exception on December 1, 2017.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, PECO, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Public Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Public Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Public Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision

In her Initial Decision, ALJ Vero made eleven Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4; 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ determined that Ms. Wallace failed to prove that she could receive a second Commission-issued payment arrangement.  The ALJ noted that on August 24, 2012, the Complainant filed an informal Complaint with the Bureau of Consumer Services (BCS).  I.D. at 6.  On August 29, 2012, BCS issued a decision on in which it found that the Complainant was Level 1 income customer with a household income of $2,774 per month for household of two adults and two children.  I.D. at 6.  The BCS established payment arrangement required the Complainant to pay a special budget amount of $144 per month, consisting of the regular budget amount of $126 per month plus $18 towards the arrears.  I.D. at 6; PECO Exhibit 6.

On July 8, 2013, the Complainant defaulted on this Commission-issued payment arrangement.  I.D. at 6; Tr. 15, 18; PECO Exhibit 3.  The Complainant’s outstanding balance as of the date of the hearing was $4,762.53.  I.D. at 6; Tr. 17; PECO Exhibit 7.

Exception

On November 20, 2017, Ms. Wallace filed one Exception in which she inquired why the payment arrangement which had been agreed upon to settle the Complaint by all the parties and the ALJ was not being honored.

On December 1, 2017, PECO filed a Reply to Exception.  PECO alleges that ALJ’s Vero Initial Decision should be upheld and the Complainant’s Exception should be denied for several reasons.  First, the Complainant offered no documents as proof that there was a payment agreement.  Second, there is nothing in the hearing transcript to reflect any conversation or settlement discussions let alone a payment agreement.  Third, the Complainant defaulted on two previous company-issued payment agreements.  See PECO Ex. 3.  Fourth, the Complainant also defaulted on a prior Commission payment agreement on July 8, 2013.  Fifth, the Complainant does not qualify for another payment agreement because she has not experienced a decrease income but rather an increase in household income.[footnoteRef:1]  Finally, the Complainant had no significant change in circumstance and therefore the Commission cannot provide another Commission issued payment arrangement. [1: 	The Complainant went from a Level 2, with a gross household income of $2,774 per month for a household of two adults and two children in 2013, to a Level 4, with a gross household income of $11,261.18 for a household of three adults (the two parents and a twenty -year old child) and one child aged 17 years old.] 


Disposition

		Based on our review and analysis of the evidence of record, we concur with the ALJ’s Initial Decision and conclude that the Complainant’s Exception lacks merit.  We find that PECO has demonstrated adequately that the Complainant had a history of defaulting on two prior company-issued payment agreements and one Commission-issued payment agreement, and she has failed to satisfy her burden of proof that she qualifies for a second Commission-issued payment agreement.  As the evidence of record illustrates, the Complainant has a history of defaulting on payment agreements whether they were company-issued or Commission-issued.  We further find that the evidence of record demonstrates that the Complainant does not qualify for a second Commission payment agreement under Section 1405(d) of the Code, 66 Pa. Code § 1405(d) because she has experienced an increase in the gross household income.  The evidence of record also demonstrates that the Complainant had no significant change in circumstances to warrant reinstating a payment agreement under Sections 1403 and 1405(e).  66 Pa. Code §§ 1403, 1405(e).  For all of these reasons, we agree with the ALJ that the Complainant failed to meet her burden of proof that she should be granted a second payment arrangement.

		Accordingly, we shall deny the Complainant’s Exception and adopt the ALJ’s Initial Decision that dismisses the Complaint for failure by the Complainant to carry her burden of proving that the Commission should provide her with a second Commission payment agreement.

Conclusion

Based on the above discussion, we shall deny the Complainant’s Exception and adopt the ALJ’s Initial Decision, which denies the Complaint; THEREFORE,

		IT IS ORDERED:

		1.	That the Exception of Bernice Wallace that was filed on November 20, 2017, to the Initial Decision of Administrative Law Judge Eranda Vero is denied, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Eranda Vero that was issued on October 31, 2017, is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Bernice Wallace on June 20, 2016, at Docket Number C-2016-2552460, against PECO Energy Company is dismissed.

		4.	That this this proceeding be marked closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary
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