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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a proposed Settlement Agreement (Settlement) filed on April 16, 2018, by the Commission’s Bureau of Investigation and Enforcement (I&E) and PECO Energy Company (PECO or Company) (collectively, the Parties), with respect to an informal investigation conducted by I&E.  Both Parties submitted Statements in Support of the Settlement.  Also, before the Commission are the Joint Comments of Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (collectively, the Low-Income Advocates or Advocates), filed on January 9, 2019.  PECO filed Reply Comments on January 14, 2019.[footnoteRef:1]  For the reasons set forth herein, we find that the Settlement should be adopted, as modified, consistent with this Opinion and Order. [1: 		By Order entered December 20, 2018 (December 2018 Order), we provided interested parties with the opportunity to file comments on the proposed Settlement.  Although the December 2018 Order did not explicitly permit Reply Comments, we believe it is the public interest to consider PECO’s comments which were filed within a reasonably short time after the Low-Income Advocates filed their Comments.] 


History of the Proceeding

This matter concerns allegations by various low-income customers of unlawful termination during the moratorium on service termination in the winter months.  In early 2016, the Commission’s Bureau of Consumer Services (BCS) received informal complaints from several customers that PECO[footnoteRef:2] had terminated service to low-income customers during the winter months in 2015 and 2016, in violation of Section 56.100(b) of our Regulations, 52 Pa. Code § 56.100(b), despite knowing that the affected customers’ incomes met or fell below the 250% of the Federal Poverty Level (FPL) threshold.  BCS referred the matter to I&E for further review.  Thereafter, I&E determined that the allegations warranted further investigation on the issue of whether the Company’s actions violated the Public Utility Code (Code) or Commission Regulations and Orders.  By letter dated July 15, 2016, I&E submitted data requests to PECO with regard to the allegations and the Company complied with the requests. [2: 		PECO is an electric distribution company licensed by the Commission engaged in providing facilities for transmission and distribution of electricity to retail customers as authorized by its license within the Commonwealth of Pennsylvania.  Commission records indicate that PECO was granted Commission approval to operate as a public utility on May 28, 1937.] 


As part of the investigation, the Parties entered into negotiations and agreed to resolve the matter in accordance with the Commission’s policy to promote settlements in accordance with Section 5.231 of our Regulations, 52 Pa. Code § 5.231.  As a result of those negotiations, the Parties filed the instant Settlement on April 16, 2018.

In the December 2018 Order, the Commission reviewed PECO’s actions and the related circumstances and provided interested parties with the opportunity to file comments on the proposed Settlement.  In order to be considered timely, comments were due within twenty days of the date of entry of the December 2018 Order.  As noted above, the Low-Income Advocates filed Comments on January 9, 2019, and PECO filed Reply Comments on January 14, 2019.  I&E did not file Reply Comments.

Background

BCS received nearly three dozen informal complaints from PECO’s residential customers who alleged that their electric service had been terminated during the winter months.  In the informal complaints, the customers alleged that they qualified for low-income protection during the winter months and that the Company nonetheless terminated their service due to non-payment of bills.  In finding that the terminations were improper, BCS informally directed PECO to restore service to the affected customers.  No appeals were taken from any written informal decisions issued by BCS.  Thereafter, BCS referred the matter to I&E for further review.  Settlement at 4.

Pursuant to the investigation, it was determined that approximately eight customers were improperly terminated during the winter months allegedly due to a faulty computer program that failed to identify that the customers qualified for protection during the winter months.  Settlement at 5.  Additionally, I&E found that approximately thirty more customers may have suffered service terminations due to PECO’s inadequate income verification and winter service procedures.  Specifically, I&E found that the income verification information of various customers had expired and PECO terminated their service due to the lack of income information.  I&E Statement in Support at 2-3.

I&E’s investigation revealed that PECO restored service in a timely manner upon learning about the customers whose service was terminated due to the alleged computer programming error.  Additionally, I&E indicated that due to BCS’s informal decisions ordering service restoration, many, if not all, of the additional customers whose service may have been improperly terminated had their service restored.  I&E Statement in Support at 8.

PECO’s winter termination procedure is governed by PECO’s tariff which provides that “the customer is subject to collection action, including termination of service (in accordance with the Pennsylvania Public Utility Code or the Commission’s regulations[)].”  Settlement at 5 (citing PECO Supplement No. 34 to Tariff Electric Pa. P.U.C. No. 4, at 25, § 18.1 (Tariff Supplement No. 34)).  In addition, the Company has implemented internal policies and procedures regarding income verification and winter termination that govern how PECO proceeds with income verification and termination of customers during the winter months.  Settlement at 6.

In its review of the matter, I&E determined that PECO’s tariff and its policies and procedures regarding winter termination of low-income customers and income verification are insufficient to fully inform customers of PECO’s policies and procedures for winter month termination and income verification.  Settlement at 6.

[bookmark: _Hlk531612167]As a result of its informal investigation, I&E concluded that there was sufficient data to substantiate allegations of violations of the Code and our Regulations.  Specifically, I&E was prepared to allege in a formal complaint that PECO, pursuant to its policy regarding winter termination of customers without verified income information, wrongfully terminated customers who qualified for protection from termination during the statutory winter months period.  If proven, I&E contends that this would have violated 66 Pa. C.S. § 1406(e).  Settlement at 6.[footnoteRef:3] [3: 		The Settlement also states that the allegations if proven would constitute a violation of 52 Pa. Code § 56.100(d).  Settlement at 6-7.  However, this regulatory provision pertains to “City natural gas distribution utility notice to the Commission” and does not appear to be relevant to the allegations pertaining to this Settlement.] 


Additionally, I&E would have alleged that PECO terminated service to approximately eight customers due to a computer logic error that failed to properly identify customers who qualified for protection from termination during the winter months.  I&E asserts that, if proven, this would have violated 66 Pa. C.S. § 1406(e) and 52 Pa. Code §§ 56.100(b) and 56.100(e).  Settlement at 6.

Further, I&E would have alleged that PECO’s policies and procedures for winter termination and income verification are inadequate to ensure the proper implementation of the requirements of the Code and the Commission’s Regulations and orders.  I&E submits that, if proven, this would have violated 66 Pa. C.S. § 1406(e) and 52 Pa. Code §§ 56.100(b) and 56.100(e).  Settlement at 6-7.


I&E acknowledges that PECO fully cooperated with I&E’s investigation and promptly complied with I&E’s requests for information and documentation and provided I&E with records, correspondences, and other documents as requested by I&E.  Moreover, throughout the entire investigatory process, PECO and I&E remained active in communications and informal discovery and continued to explore the possibility of resolving this investigation.  Settlement at 7.

Although PECO disputes or disagrees with the allegations, it fully acknowledges the seriousness of winter terminations and recognizes the need to prevent the reoccurrence of a similar situation.  Moreover, the Parties recognize that this is a disputed claim, and given the inherent unpredictability of the outcome of a contested proceeding, recognize the benefits of amicably resolving the disputed issues.  Settlement at 8.

The Parties submit that the Settlement has been filed to resolve this matter without litigation and urge the Commission to approve the Settlement as being in the public interest.

Terms of the Settlement
Pursuant to the proposed Settlement, PECO will pay a civil penalty of $10,000.  According to the Settlement, the civil penalty is in response to the multiple alleged unlawful terminations due to the computer error resulting in approximately eight customers being wrongfully terminated and “all other alleged improper terminations where PECO knew or reasonably should have known that the customer qualified for protection from termination during the winter months.”  Settlement at 8.  In addition, the Company will increase the amount available for matching contributions in its Matching Energy Assistance Fund (MEAF) by $20,000.  Id.

Pursuant to the Settlement, the civil penalty would be due within thirty days after entry of a final Commission Order approving the Settlement and PECO’s increase in the amount available for matching contributions to the MEAF program would need to be completed within sixty days after a final Commission Order.  Id.

The Settlement also requires PECO to submit a draft tariff supplement for approval to the Commission within sixty days after a final Commission Order.  Pursuant to the Settlement, the tariff supplement will enhance the Company’s current procedure and would succeed the current tariff language in Tariff Supplement No. 34.[footnoteRef:4]  Additionally, PECO will continue to ensure that its employees are reminded of the Commission’s Regulations regarding winter termination procedures “with an emphasis on income verification and protections for low-income customers.”  Settlement at 9. [4: 		On December 21, 2018, in accordance with this agreement, PECO filed, at Docket No. R-2018-3000164, Tariff Electric PA P.U.C. No. 6 (Tariff No. 6) with an effective date of January 1, 2019.  Tariff No. 6 supersedes Tariff Electric PA P.U.C. No. 5 and all supplements thereto, including Tariff Supplement No. 34.  The Commission permitted this tariff to become effective by Secretarial Letter dated January 7, 2019.] 


PECO agrees to provide a single point of contact to Commission staff for resolution of consumer inquiries and complaints received by BCS.  The Company will also continue to respond to all consumer inquiries and complaints relating to winter termination for low-income customers and to cooperate with BCS to resolve such matters.  Id.

		In response, I&E agrees to forbear from initiating a formal complaint relative to the allegations that are the subject of the proposed Settlement.  The proposed Settlement is conditioned on the Commission’s approval without modification of any of its terms or conditions.  If the Commission does not approve the proposed Settlement or makes any change or modification to the proposed Settlement, either Party may elect to withdraw from the Settlement.  Id. at 11-12.

Discussion

Initially, we note that any issue or argument that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Comments and Reply Comments in Response to the December 2018 Order

		In their Comments, the Low-Income Advocates request that the Commission direct PECO to file comprehensive details outlining its winter termination policies and procedures provided to I&E during its investigation and the draft tariff supplement intended to enhance these procedures.  Additionally, the Advocates seek four modifications to the Settlement as follows: (1) PECO will allow its customers to verbally report low-income status within the twelve months preceding the winter moratorium for purposes of the winter moratorium protection; (2) PECO’s tariff supplement must include the specific provisions regarding the determination of low-income status that the Company agreed to as part of the partial settlement of its 2018 base rate case; (3) PECO will contribute an additional $20,000 to MEAF; and (4) PECO will annually train its staff on its improved winter termination and income verification procedures.  Comments at 10‑11.

		The Advocates argue that the Settlement is not in the public interest because it lacks sufficient information about the Company’s winter termination procedures and its proposal to enhance those procedures.  Specifically, the Advocates contend that the Settlement is deficient in that it does not contain detailed information about PECO’s winter termination policies and income verification procedures or detail how changes in the Company’s policies would have prevented the erroneous terminations at issue in this investigation.  Moreover, the Advocates criticize the failure to include a copy of the tariff supplement which purportedly enhances PECO’s procedures.  The Advocates submit that without this supplemental information, the Commission will be unable to determine if the Settlement is in the public interest.  They also contend that the Commission and the public will be unable to conclusively identify the areas where PECO’s current process fails to protect low-income customers or if the revised tariff will improve the Company’s procedures.  Comments at 1-2.  

		In addition to seeking the filing of the supplemental documentation and the proposed tariff, the Advocates request that the Commission provide interested parties with the opportunity to comment on any deficiencies in PECO’s policies and to propose enhancements to the tariff.  According to the Advocates, the opportunity to review and comment on PECO’s supplemental filing should occur before the Commission’s determination of whether the Settlement is in the public interest.  Id. at 4.

		Regarding the first modification to the Settlement, the Advocates argue that PECO should not terminate service during the winter moratorium if a customer verbally reports monthly income at or below 250% of the FPL.  The Advocates contend that the Company’s existing verification process should be eliminated because it needlessly places low-income households at risk by jeopardizing health and safety during a period when outside temperatures can reach dangerous extremes.  According to the Advocates, many low-income customers who work independently or at cash-only jobs lack the ability or means to obtain income documentation.  Also, the Advocates submit that many low-income households are unable to afford internet access and that even when such documentation exists customers may lack the means to transmit them to PECO.   Comments at 4-5.  

		The Advocates propose that if a customer reports low household income within the twelve months preceding the winter moratorium, PECO should immediately cease termination procedures that threaten access to essential service during winter months.  Thereafter, PECO should seek to confirm whether the household is low-income using a broad range of information sources.  Such sources, the Advocates submit, should be consistent with the provisions for determining low-income status approved by the Commission in PECO’s 2018 rate base proceeding.[footnoteRef:5]  Comments at 5. [5: 		See, Pa. PUC, et al. v. PECO Energy Company – Electric Division, Docket Nos. R-2018-3000164, et al. (Order entered December 20, 2018) (2018 Rate Order), petition for review, NRG Energy, Inc., v. Pa. PUC, 58 C.D. 2019 (Pa. Cmwlth. filed January 19, 2019).  ] 


		The Advocates also propose that if additional income information is unavailable, PECO should only require the customer to submit a signed verification in which the customer attests to low-income status.  Such a process, the Advocates continue, would be consistent with PECO’s Zero Income Form, which allows customers to verify zero income for purposes of obtaining winter protections and for enrolling in its customer assistance program (CAP).  According to the Advocates, accepting self-verification of zero income but rejecting customer verification of actual income makes little sense when the protections pertain to exemption for termination during winter months.  Specifically, the Advocates request that the Commission direct PECO to either develop a new simplified income verification form for winter moratorium purposes or amend its Zero Income Form to allow customers to verify the amount and sources of customer income that are not readily available to the customers seeking winter protections.  Comments at 5-6.
  
[bookmark: _Hlk535563900]		Regarding the second proposed modification to the Settlement, the Advocates argue that PECO should be required to add the low-income status provisions to its proposed tariff as set forth in the 2018 Rate Order.  The Advocates express concern that the Settlement does not reference PECO’s commitment to add specific provisions concerning the determination of low-income status to the tariff supplement.  The Advocates explain that as a condition of the partial settlement in the 2018 Rate Order, PECO agreed to include several provisions in this proceeding for determining low-income status during winter terminations as follows:

PECO has informed the Parties that it reached a Settlement with the prosecutorial division of I&E in Docket No. M-2018-2531404 addressing winter termination issues.  As part of that Settlement, PECO has agreed to make tariff modifications to its winter termination provisions within 60 days of approval of that Settlement.

In this proceeding the OCA has raised issues concerning the determination of low-income status for the purpose of winter terminations.  As resolution of the issues in this proceeding, PECO agrees to:

(a) include in its planned Tariff filing in Docket No. M-2018-2531404 at least the following provisions:

· [bookmark: _Hlk535587143]Adopt language that mirrors the language of Columbia Gas and/or the FirstEnergy companies providing greater flexibility in the documentation that will be accepted to establish income eligibility

· Allow income verification from [Community Based Organizations (CBOs)]

· Adopt language providing that any customer identified as confirmed low-income in the Company's records in the prior four years shall not be required to re-certify or re-verify income to gain the protections of the winter shutoff protections

· Adopt language providing that any customer having established income eligibility for cold weather protections within at least the 12 months preceding the start of the cold weather season shall not be required to re-certify or re-verify their income for that heating season

· Adopt language providing that income eligibility for the cold weather protections may be established using 30-day annualized income rather than being based solely on an annual income.


Comments at 7-8 (quoting Joint Petition for Partial Settlement, Appendix C, at iii-iv (Rate Case Settlement), approved in the 2018 Rate Order).

		Additionally, the Advocates assert that PECO agreed to “at least” implement the provisions set forth in the Rate Case Settlement and that the Company should implement additional procedures that adequately protect customers from erroneous termination during the winter.  The Advocates contend that PECO should indicate whether it intends to add additional procedures beyond those identified in the Rate Case Settlement.  Comments at 8.  

		As to the third requested modification, the Advocates explain that PECO’s Hardship Fund or MEAF is funded by contributions from customers and interested parties and these contributions are then matched by PECO dollar for dollar.  The Advocates argue that under the Settlement it is unclear whether PECO will contribute outright the amount of $20,000 to its MEAF or whether the contribution is contingent on matching funds.  According to the Advocates, if the contribution is contingent on the availability of matching funds, PECO may never be required to make a contribution.  The Advocates assert that the Settlement should be modified to direct PECO to simply increase its Hardship Fund by $20,000.  Comments at 9.

		Additionally, the Advocates argue that because of the serious nature of the allegations PECO must firmly commit additional resources to its Hardship Fund.  The Advocates also aver that PECO’s MEAF contributions have remained flat for several years and could benefit from an increase in funds.  According to the Advocates, PECO’s MEAF has historically provided grants to only 1,000 customers a year but that the Company’s low-income customer terminations exceeded 20,000 in both 2017 and 2018 and thus there is a demonstrated unmet need to increase MEAF funding.  Comments at 9‑10.

		Regarding the fourth modification to the Settlement, the Advocates submit that PECO should commit to annual training of its employees on winter termination procedures.  The Advocates criticize the Settlement for failing to require PECO to enhance its training on winter termination and income verification procedures or to conduct such training on a recurring basis.  Id. at 10.

		In its Reply Comments, PECO addresses the issue of the missing tariff noting that such language is typically provided during the compliance filing stage of a proceeding after the Commission has ruled on the substance of the underlying dispute.  The Company asserts that the Settlement follows this approach.  PECO agrees, however, to provide its final draft tariff language previously negotiated with and provided to I&E on July 17, 2018, as an attachment to its Reply Comments.  PECO also notes that it provided the final draft tariff language to the Advocates on July 25, 2018.  Reply Comments at 2-3, Attachment A.

		PECO’s final draft tariff language provides in relevant part:

18.1.1 WINTER TERMINATIONS FOR NON-PAYMENT. – Consistent with 52 Pa. Code § 56.100, The Company will take the following steps for terminations for non-payment during the winter period, defined as December 1-March 31: 

A. Verified Low-Income Customers: For customers for whom the Company has received verified proof that the household has income of less than 250% of the Federal Poverty Level, the Company will not pursue termination for non-payment during the winter period unless the Company receives Commission approval, via a petition filed pursuant to 52 Pa. Code §56.100(g), to terminate service for non-payment.  For purposes of this section, the following will be accepted as verified proof that the household has income of less than 250% of the Federal Poverty Level: 

1. Enrollment in PECO's CAP program at any time within two years prior to the issuance of the winter termination notice,
2. Receipt of a LIHEAP grant at any time within two years prior to the issuance of the winter termination notice;
3. Receipt of a MEAF grant at any time within two years prior to the issuance of the winter termination notice; 
4. Receipt of verified documentation of low-income status in response to an Income Inquiry Letter, as described below. 
5. Other verified documentation that the household's income is below 250% of the Federal Poverty Level, as long as such documentation was received within two years prior to the issuance of the winter termination notice; 
6. UNLESS, after the verification described above, the customer has informed the Company that they no longer have income below 250% of the Federal Poverty Level. 

B. Verified Non-Low-Income Customers: For customers for whom the Company has received verified proof that the household has income of greater than 250% of the Federal Poverty Level, the Company will pursue termination for non-payment during the winter period utilizing the termination notices and procedures that would be followed outside of the winter period. 

C. Customers with Non-Verified Income Levels: For all other customers, prior to proceeding with termination for non-payment, the Company will: 

1. Send the customer a letter (the "Income Inquiry Letter") informing the customer that the Company does not have verified income information for the customer and that the customer is subject to termination for non-payment during the winter period;
2. If the customer responds with verified income information demonstrating that the household income is less than 250% of the Federal Poverty Level, treat that household as Verified Low-Income for purposes of winter termination;
3. If the customer responds with verified income information demonstrating that the household income is greater than 250% of the Federal Poverty Level, the Company will pursue termination for non-payment during the winter period utilizing the termination notices and procedures that would be followed outside of the winter period. 
4. If the customer fails to respond to the Income Inquiry Letter or responds without providing verified income information, the Company will attempt to contact the customer via telephone to inform the customer of their duty to provide verified income information.  If contact is made and verified income information is not provided by the customer, or if contact is not made, the Company will pursue termination for 
non-payment during the winter period utilizing the termination notices and procedures that would be followed outside of the winter period. 


Reply Comments, Attachment A at 1.[footnoteRef:6] [6: 		The proposed winter termination provisions under Section 18.1.1 would be added after the existing tariff Section 18.1 related to Non-Payment Termination.  Section 18.1 contains language addressing the types of documents PECO will accept as proof of household income: “the Company will accept the following most current and valid documents as proof of household income: (1) income tax returns; (2) pay stubs; (3) benefit letters and governmental agency verification; (4) other forms to be accepted at the Company’s discretion.”  Tariff No. 6 at 27.  ] 


		In response to the argument that PECO should accept verbal reporting of low-income status, the Company contends that such a modification would be a material and unacceptable change to the Settlement.  According to PECO, its procedures give customers multiple opportunities prior to termination to demonstrate their low-income status but that such procedures require more than a verbal statement from the customer.  PECO states its concern that under a verbal reporting process some customers who are not low-income – and know that they can simply state they are low-income to avoid termination – could abuse the process.  Reply Comments at 3.

		As to the Advocates’ argument about increasing funding to the Hardship Fund, PECO asserts that its MEAF is a matching program without any separate budget or mechanism to provide direct contributions to local CBOs or other recipients.  PECO argues that the only method by which it could implement the Advocates’ recommendation would be for PECO to make a $20,000 contribution to a CBO outside of the MEAF program.  Under this approach, the Company continues, the CBO receiving the contribution could then request that PECO provide a MEAF match for the $20,000 contribution resulting in a total PECO payment of $40,000.  PECO objects to such a contribution because it would be double the amount agreed to in its negotiations and would be a material change to the Settlement.  Id. at 4.

		Regarding the Advocates’ argument about annual training, PECO responds that it may implement such training but that the decision should be a matter of managerial discretion and judgment.  PECO submits that it would be inappropriate to mandate such training and that the Commission should refrain from directing how the Company satisfies its regulatory commitments.  Reply Comments at 4-5.  
		
Analysis of the Comments and Reply Comments
		
In its Reply Comments, PECO attempts to address the arguments of the Low-Income Advocates pertaining to the lack of detail about its winter termination procedures and the absence of tariff language in the Settlement by attaching a final draft version of its proposed tariff.  Upon review of the language contained in the proposed tariff, however, we are concerned that the provisions do not include the low-income verification provisions we approved in the 2018 Rate Order.  

[bookmark: _Hlk535582946]In the Rate Case Settlement, PECO agreed to several protective provisions pertaining to winter terminations.  The terms of the Rate Case Settlement further acknowledged the pendency of this proceeding and specified that PECO will file a tariff modification incorporating the protective provisions within sixty days of the approval of the Settlement in this proceeding.  We approved the provisions of the Rate Case Settlement as being in the public interest.  2018 Rate Order at 29-30.  

The language contained in PECO’s proposed draft tariff, however, appears inconsistent with the protections approved in the Rate Case Settlement.  For example, the draft tariff attached to the Reply Comments contains proposed additions to income verification for winter terminations but retains the existing provisions pertaining to the types of documents the Company will accept as proof of income.  Specifically, it appears that the Company will continue to require “the following most current and valid documents as proof of household income: (1) income tax returns; (2) pay stubs; (3) benefit letters and governmental agency verification; (4) other forms to be accepted at the Company’s discretion.”  Reply Comments, Attachment A, at § 18.1.  

In contrast, the Rate Case Settlement provided that PECO will “[a]dopt language that mirrors the language of Columbia Gas and/or the FirstEnergy companies providing greater flexibility in the documentation that will be accepted to establish income eligibility.”[footnoteRef:7]  Retention of the existing language on the acceptable forms of documentation in the proposed tariff does not seem to indicate an intention to mirror the more flexible document standard referenced in the Rate Case Settlement.   [7: 		See, e.g., Columbia Gas of Pennsylvania, Inc., Supplement No. 224 to Tariff Gas – Pa. P.U.C. No. 9, § 18.7 (“The Company will use financial information from the customer provided within the most recent twelve (12) month period to determine if a customer exceeds the 250% federal poverty level threshold.”); and Metropolitan Edison Company, Electric Pa. P.U.C. No. 52, Rule 11(e) (“To determine if a Customer exceeds the 250% federal poverty level threshold, the Company will utilize financial information provided by the Customer.  The Company may elect to send to the Customer an income verification form for completion and return.”).] 


In addition, the Rate Case Settlement stated that PECO will allow income verification from CBOs.  The proposed tariff contains no provision permitting such CBO verification of income.  Likewise, the Rate Case Settlement specified that any customer identified as confirmed low-income in the prior four years shall not be required to re-certify or re-verify income.  However, the proposed draft tariff only contains references to the receipt of verifying information within the prior two years.  Reply Comments, Attachment A, at § 18.1.1.A.

Another inconsistency pertains to the Rate Case Settlement provision acknowledging that customers may rely on a thirty day annualized income, rather than an annual income to establish eligibility for winter shutoff protections.  Rate Case Settlement, Appendix C, at iii.[footnoteRef:8]  The proposed draft tariff does not appear to permit a customer to rely on such an annualized income verification process.   [8: 	 	An annualized income is a thirty-day income multiplied by twelve.] 


We acknowledge that the Rate Case Settlement contained the following reservation of rights language: “The parties reserve their rights to address the provisions of the Settlement in Docket No. M-2018-2531404 and final proposed tariff that PECO may submit in that docket.”  Rate Case Settlement, Appendix C, at iv.  In its Reply Comments, however, PECO does not address or reference the Rate Case Settlement.  Indeed, the proposed tariff appears to have been drafted without incorporating the provisions agreed to in the Rate Case Settlement and approved by the Commission in the 2018 Rate Order.

Furthermore, the proposed tariff is inconsistent with the protections set forth in Section 1406(e) of the Code, 66 Pa. C.S. § 1406(e), and Section 56.100(b) of our Regulations, 52 Pa. Code § 56.100(b).  For example, Section 56.100(b) provides, in pertinent part, that an electric distribution utility may not terminate service during the winter moratorium period if the customer’s household income is “at or below 250%” of the FPL.  52 Pa. Code § 56.100(b) (emphasis added).  The proposed tariff would require proof of income below 250% of the FPL and, by necessary implication, exclude protection to customers at 250% of the FPL.  

Accordingly, we shall modify the Settlement to clarify that PECO must submit a draft tariff within sixty days after a final Commission Order which incorporates the provisions set forth in the Rate Settlement.  We shall decline to require PECO to submit the draft tariff language to interested parties for prior review and comment because in our view such a step is unnecessary.  Further, we shall decline to require the filing of comprehensive details outlining the winter termination policies and procedures provided to I&E during its investigation, as sought by the Advocates, because the provisions outlined in the Rate Settlement adequately addresses this process.  Nonetheless, we shall direct that PECO serve a copy of the tariff supplement, which it will file in compliance with the Settlement, on the Parties and commenters in this proceeding.

Upon submission of the revised tariff, the Commission’s Bureau of Technical Utility Services (TUS), in conjunction with BCS and the Commission’s Law Bureau, will review it to ensure adherence to the provisions pertaining to winter termination set forth in the Rate Settlement which we previously approved as being in the public interest in the 2018 Rate Order.  TUS and the consulting Commission Bureaus will further review the tariff to ensure that it complies with the Code and any applicable Regulations or Orders.

Regarding the remaining comments of the Low-Income Advocates, we decline to make any additional modifications to the Settlement.  As to the recommendation to permit customers to verbally report low-income status within twelve months preceding the winter moratorium, we find that the provisions of the Rate Settlement would offer multiple opportunities for customers to demonstrate low-income status.  Moreover, the proposed language of the Advocates would significantly broaden the process for income verification and appear to make some of the provisions of the Rate Settlement superfluous.  For example, if a customer could simply make a verbal report of low-income status there would be no need to file the documentation outlined in the Rate Settlement.  Accordingly, we will refrain from modifying the Settlement to include additional winter termination procedures beyond the provisions approved in the 2018 Rate Order.  

		Regarding the Advocates’ comments about MEAF funding, we decline to modify the Settlement to redirect or adjust the level of this distribution.  Parties to settled cases are afforded flexibility in reaching amicable resolutions, so long as the settlement is in the public interest.  Here, I&E appears satisfied that the entire MEAF fund will likely be expended during the fiscal years affected by the MEAF fund increase proposed in the Settlement.  I&E Statement in Support at 10.  Under the circumstances in this case, we are not inclined to disturb the proposed Settlement by adding a requirement that PECO redirect or adjust the level of this distribution.   

		Finally, we shall decline to modify the Settlement to mandate annual training for PECO staff.  On this issue, we agree with PECO that it should retain the managerial discretion as to how the Company satisfies its tariff commitments and regulatory responsibilities.  

Analysis of the Settlement under the Policy Statement 

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  After a review of the terms of the Settlement, we find that the Settlement, as modified, is in the public interest.  

The Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating whether a civil penalty for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.  In this case, application of these guidelines supports approval of the Settlement, as modified.

The first factor we may consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  This matter involved allegations of PECO, as a result of a computer program error, unlawfully terminating eight customers who would otherwise have qualified for the winter month protections under 52 Pa. Code §§ 56.100(b) and 56.100(e).  Additionally, due to PECO’s inadequate procedures and income verification policies, I&E alleged that the Company may have terminated service to several more customers who would have qualified for low-income protection during the winter months.  The alleged improper terminations led customers to lose electric service during winter months which we find constituted conduct of a serious nature warranting a higher penalty.

The second factor is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  As noted above, I&E conducted an investigation and determined that the consumers who had their service terminated due to the computer program error had their service restored.  I&E also avers that due to BCS’s informal decisions ordering service restoration, many, if not all, of the additional customers whose service may have been improperly terminated have had their service restored.  Nonetheless, I&E asserts that some customers had delays in service restoration or may not have had their service restored because BCS was unaware of the service termination.  I&E Statement in Support at 8.  In response, PECO asserts it restored service to the customers who filed informal complaints claiming they were low-income.  PECO Statement in Support at 4.

In evaluating the second factor and the allegations of the Settlement, we find that there was a potential for harm to the low-income households whose electric service was unlawfully terminated.  Termination of service during the winter months could have jeopardized the health and safety of the residents in the low-income households which might have no other safe means of obtaining heat.  Although there were no actual injuries or damages alleged in the Settlement, we find that the Company’s actions put the low-income households at greater risk of injury.  Thus, we find that PECO’s actions warrant a higher penalty under this factor.

The third factor pertains to litigated cases only.  52 Pa. Code § 69.1201(c)(3).  Because this proceeding was settled, this factor is not applicable to this Settlement.

The fourth factor is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  According to the Parties, PECO had internal controls in place and required all employees to abide by them, including maintaining income records and seeking income verification when income is unknown.  The Parties also aver that PECO maintains policies and procedures that govern its employees when seeking to verify income and when pursuing service termination.  Moreover, the Parties submit that PECO has committed to filing a comprehensive tariff supplement that more clearly lays out the Company’s winter termination procedures and fully explains the consequences for failure to comply with them.  I&E Statement in Support at 8-9; PECO Statement in Support at 5.

We have noted above the deficiencies in PECO’s proposed tariff language attached to its Reply Comments.  We have also explained our modification to the Settlement to require adherence to the Rate Settlement provisions approved in the 2018 Rate Order.  At this stage of the proceeding, however, PECO has yet to file the revised tariff.  We would expect the revised tariff to include the robust and comprehensive language suggested by the Parties and to comply with the 2018 Rate Order.  But without the actual revised tariff language for review, we shall decline to give any weight to this factor.

The fifth factor is the number of customers affected and the duration of the violations.  52 Pa. Code § 69.1201(c)(5).  According to the Parties, eight customers suffered service terminations due to the computer program error.  I&E also explains that an additional thirty customers may have suffered service terminations due to the Company’s inadequate income verification and winter service termination procedures.  I&E Statement in Support at 9; PECO Statement in Support at 5.

The number of customers affected by the Company’s actions is significant.  Although the duration of the alleged violations is unclear, we find that upon review this factor weighs in favor of a higher penalty.

We may also consider the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  I&E avers that its investigation revealed that PECO has “a generally clean compliance history with regard to customer service terminations, especially when given the size of the Company.”  I&E Statement in Support at 9.  In addition, PECO asserts that neither the Code or our Regulations require constantly flawless service and that the Company has a strong compliance history with regard to customer service terminations.  PECO Statement in Support at 5-6.  Upon review, we agree that, given the size of the Company, PECO’s compliance history has been satisfactory and poses no barrier to approval of the Settlement between the Parties.

Another factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  Throughout the investigation, the Parties remained active in communications and informal discovery.  PECO also complied with I&E’s requests for information, documentation and other records.  Settlement at 7.  Accordingly, we find that this is mitigating factor when weighing any civil penalty.

In addition, we may consider the amount of the civil penalty necessary to deter future violations as well as past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(8) and (c)(9).  Given the serious nature of the allegations in this case, we find that a civil penalty of $10,000 is appropriate for the multiple violations alleged in the Settlement.  In addition, PECO has committed to increasing the amount of funds available for its MEAF by $20,000.  Thus, PECO’s total potential financial commitment is $30,000.  Additionally, I&E avers that it reviewed previous matters involving electric utilities and customer terminations and has attempted to resolve this proceeding in a similar matter.  I&E Statement in Support at 10.[footnoteRef:9]  We find that the proposed financial commitment amount will be sufficient to deter future violations and appears consistent with prior Commission decisions. [9: 	 	I&E did not provide citations to the previous matters it reviewed.  Upon our review, we did not locate any recent similar Commission decisions imposing civil penalties for termination of service to low-income households during the winter months.  But see, Law Bureau Prosecutory Staff Informal Investigation of the PPL Electric Utilities Corporation (PPL) Residential Service Terminations, Docket No. M-00061942 (Order entered August 21, 2006) (PPL Informal Investigation).  In PPL Informal Investigation Prosecutorial Staff alleged in part that PPL violated the customer termination provisions of Chapter 14 of the Code by terminating service during the winter without income information.  According to the Joint Settlement in PPL Informal Investigation, 114 customers contacted PPL after termination and asserted that they were low-income.  In lieu of payment of a civil penalty, PPL agreed to contribute $175,000 to PPL’s Operation Help program which provides emergency financial aid to pay heating bills for families with financial hardships.  Id.] 


The tenth factor to consider is other “relevant factors.”  52 Pa. Code § 69.1201(c)(10).  We believe that it is in the public interest to settle this matter so as to avoid the expense of litigation.

For the reasons set forth above, after reviewing the terms of the Settlement, we find that approval of the Settlement, as modified, is in the public interest and is consistent with the terms of our Policy Statement and our past decisions.  We note, however, that the Settlement is conditioned on the Commission’s approval of the Settlement without modification, and the Parties can withdraw from the Settlement by filing a response within twenty days of the entry date of an Order modifying or disapproving the Settlement.  Settlement at 12.  We will therefore permit the Parties twenty days from the entry date of this Opinion and Order to file a response, at this docket number, withdrawing from the Settlement.  If neither Party withdraws from the Settlement, the Settlement, as modified, shall be approved without further action by this Commission.  If either Party withdraws from the Settlement, the Settlement shall be disapproved without further action by this Commission, and this matter will be referred to I&E for such further action as may be warranted.

Conclusion

It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to thoroughly consider the terms of the proposed Settlement.  Based on our review of the record in this case, including the Settlement, the Statements in Support of the Settlement, the Low-Income Advocates’ Comments, and the Company’s Reply Comments, we find that the proposed Settlement between I&E and PECO, as modified, is in the public interest and merits approval.  We will therefore approve the Settlement, as modified, subject to the Parties’ right to withdraw from the Settlement within twenty days of entry of this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Settlement Agreement filed on April 16, 2018, between the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement and PECO Energy Company, is approved, as modified, subject to the condition set forth in Ordering Paragraph No. 2.

2.	That, within twenty days of the entry of this Opinion and Order, any Party may file with the Secretary of the Pennsylvania Public Utility Commission at this docket number a notice that it is withdrawing from the Settlement Agreement entered into between the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement and PECO Energy Company, that was filed on April 16, 2018.  If any Party withdraws from the Settlement Agreement, the Agreement shall be disapproved without further action by this Commission and this matter shall be referred to the Bureau of Investigation and Enforcement for such further action as may be warranted.

3.	That, if no Party withdraws from the Settlement Agreement pursuant to Ordering Paragraph No. 2, this Opinion and Order shall become final without further Commission action, and it is further ordered:

a.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of the entry date this Opinion and Order, PECO Energy Company shall pay a civil penalty in the amount of $10,000 by certified check or money order.  Said civil penalty shall be made payable to “Commonwealth of Pennsylvania” and shall be sent to:

			Rosemary Chiavetta, Secretary
			Pennsylvania Public Utility Commission
			Commonwealth Keystone Building
			400 North Street
			Harrisburg, PA 17120


b.	That, within sixty (60) days of the entry date of this Opinion and Order, PECO Energy Company shall make available for matching contributions in its Matching Energy Assistance Fund the amount of $20,000 and shall file a notice of compliance pursuant to 52 Pa. Code § 5.591.

c.	That, within sixty (60) days of the entry date of this Opinion and Order, PECO Energy Company shall file a tariff supplement with the Commission for approval.  A copy of the tariff supplement shall be served by PECO Energy Company on all parties and commenters in this proceeding.  The tariff supplement shall incorporate and be consistent with the provisions for Winter Terminations set forth in the Joint Petition for Partial Settlement approved by the Commission in Pennsylvania Public Utility Commission et al. v. PECO Energy Company – Electric Division, Docket Nos. R-2018-3000164, et al. (Order entered December 20, 2018).

d.	That a copy of this Opinion and Order shall be served upon all parties and commenters in this proceeding and the Financial and Assessment Chief, Office of Administrative Services.

e.	That the Pennsylvania Public Utility Commission’s Bureau of Technical Utility Services, in conjunction with the Pennsylvania Public Utility Commission’s Bureau of Consumer Services and Law Bureau, shall review the tariff supplement directed by Ordering Paragraph 3.c., above, to ensure that it complies with the directives contained therein. 

f.	That, after PECO Energy Company remits the civil penalty required in Ordering Paragraph No. 3.a., above, and files the notice of compliance required in Ordering Paragraph No. 3.b. and the tariff supplement directed in Ordering Paragraph No. 3.c., above, the Secretary’s Bureau shall mark this proceeding closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 7, 2019

ORDER ENTERED:  February 7, 2019
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